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Tsg judgment of their Lordships was delivered by i 


ORD HøBHOUsSE — The object of this suit is to estahlish as a 
id. wakjnama a settlement of propertyy flected by deed dated 
zist of December, 1868. The settlors were two brothers called 
ur Rahman and Abdool Kadir, Mahomedan gentlemen belong- 
to the Hanifa sect of the Sunnis. The plaintiffs, now appellants, 
sons Of Abdur Rahman, tS whom interests are given by the 
lement. The defendants, a hundred and more in number, are 
settlors thegisel ves, and persons claiming in'erests in portions 
he settled property by virtue of transactions with Abdur 
ior an subsequently tothe date of the settlement. Some of these 
40! nts are respondents to the present ap peal, 

yhe Subordinate Judge of Sylhet held that the settlement was 
| lid as a wakfiama, and+gave the plaintiffs a decree on that 
“og. Or appeal the High Court took a diferent view, and 
issed the suit. The great mass of the rec rd relates eto, 
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1894. = subordinate disputes—what parcels of property fall within 
Cpt homed settlement; and what inferences are to be drawn from the wa) | 
ak which the settlors dealt with the property after the settleme., 
But the only question argued here has been the nature of th `| 
settlement itself; for in the view taken by their Lordships 
others are immaterial. ie 
The settlement begins thus: “Committing ourselves to t> ` 
mercy and kindness of the Great God, and relying upon ue 
bounty of Providence for the perpetuation of the names of = E 
forefathers and for the preservation of our properties, We... 
have made this permanent wa4f according to our Mahom 
Law.” Then they describe the property conveyed by them. 





fh’ objects are :— | 
( y “For the benefit of our children, the children of our chi , 
d and the members and relatives of our family and their descer. | 
* in male and female lines, and, in their abserice, for the ben 


the poor and beggars and widows and orphans of Sylhet, on F | 
conditions and true declarations hereinafter set forth n 
. we, two brothers, have for our lifetime taken upon ourselve 
management and supervision of the same in the capac’™ 
-~ mutwals, and taken out the wakf properties from our owner _ 
and enjoyment in a private capacity, and we have put them in 
possession and under our control in our capacity as mutwalis.” 
i Then are stated various incidents and duties attaching to 
office of mutwali, amongst which occur the following q— E. 
“In order to maintain the name and prestige of our fam | 
x we, the mutwalis, will make reasonable and suitable expe 
according to our means and position in life. We will, at 
own choice and discretion, fix allowances for the support I 
k í maintenance of the persons intendéd to be benefited by this wa 
who are now living or who may be born afterwards, and we j 
n3 pay the same to them every month, and also the expenses, 
their festive and mourning ceremonies, when required, 1 i 
“It will be competent for us, the mutwals, and our suc 
mutwalis, to enhance or reduce the allowances of the pe 
for whose benefit the wa4s is made, who are now living, or 
may hereafter be born, in consideratioh of course of their pos 
i and circumstances and the state of the income of tlfe wakf 
#pevties, It will be competent for us, the present matwa/ts, anc 
matwatlis who wili be appointed after us, to use the wakf prope 
f as security and to grant putini, dur-putni, and permanent 
temporary sara settlements in respect of them, and wiht 
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ve received as salami for the aforesaid settlements, to 
se some other properties, and to exchange any of the lands 
: * f with some other lands, and to include the lands so 
by purchase or in exchange in the waf, and to spend 
i. fit of the same towards the expenses of the wakf, and to 
ithe sutplus profit’ in stock in the ¢feA#fi/, and to try always 
* crease the wakf properties and the amount in cash. What- 
— properties may be acquired by us, the mufwasis, and our 
“sor mutwalis after execution of this document, shall be 
Sie Tied in this wakf. We, the mutwalis, and the mutwalis, who 
le gift of any property in favour of relatives or strangers.” 
gt is provided that future mufwa/is shall always be chosen 
` ke male issue of the settlors, or if they fail, from their re- 
Provisions are mide to prevent any of the persons for 
í se benefit the wakf is made from claiming anything as of 
yt, and from calling for accobnts, and from alienating his 
pigest Or subjecting it to attachment. And towards the end 
pie deed its object is again stated ;— 
he object of this waf of properties is that the properties 















| y protected against all risks, the name and the prestige of the 
J e maintained, and the profits of these properties appropriated 


Ldgirds the maintenance of the name and prestige of the family, 

4 upport of the persons for whose benefit the we4fis made 
co Ns eligiows purposes, &c.” | 
Op ich is the instrument which is propounded as a wakfuama, 
q@motives stated are, regard for the family name, and preserva- 
0f the property in the family. Every specific trust is for 
member of the family. The family is to be aggrandized by 
ulations of surpluses, and apparently by absorption into 
ettlement of after-acquired properties; and no person is to 
any right-of calling the managers to account. These posses- 
fs are to be secured for ever for the enjoyment of the family, 
t¢iar as the settlors could aécomplish such a result, by provisions 
J t nobody's share shall be alienated, or be attached for his 
aI Btets. There is no reference to religion unless it be the invocation 
ful is he Deity to perpetuate the family name and to preserve thei: 
Mat perty, and the casual mention of unspecified religious | urposes 
a) at the end ofthe sentence last quoted. There isa giit id 
, (2) L poor and to widows and orphans, but they are to take 
(3) hing, not even surplus income, until the total extinction of 
. í blood of the settlors, whether lineal or collateral. 
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pe appointed in our place hereafter, shall have no power to 
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389%. ——— It seems that in the High Court, the learned Advocate-Gen 
b AF * ‘ahomed ‘contended for the plaintiffs that a gift tothe donors’ descenda. 
pes without any mention of the poor might be supported as a war’ 
I Dhur and even that the Mahomedan Law intends that perpetual fart ti 
— — settlements may be made in the name of religious trusts. In : 
+ case Of Afsanulla Chowdhry v. Amarchand Kundu 11), 
Board said : “ They have not been referred to, nor can they 
any authority shewing that, according to Mahomedan Law, } tl 
is good asa wads, unless there is a substantial dedication of 
prop:rty to charitable uses at some period of time or otl 
j r The Board proceeded to affirm the decision of the High Court 
Calcutta, who held that a small part of the property had bk 
well devoted to charity, but that as tothe bulk of it, the set’ 
ment was, notwithstanding some expressions importing a we 
in substance nothing but a family set:lement in perpetuity, a 
as such, contrary to Mahomedan Law, The principle of this de 
sion has been quoted and approved in a subsequent case, f` 
Gofar x. Nizamudin (2), This is a sufficient answer fo the ùr, 
menis used in the High Court. : 

Their Lordships, however, cannot now say that they h- 
not been referred to any authority for the contrary opinion;’ 
Mr. Branson has cited to them two cases in which there are ve 
elaborate judgments delivered in the Calcutta High Court by 
learned Judge, Mr. Ameer Ali, Those judgments are in accorda © 
with the opinion expressed by him in his Togore Lectures, a 
if their Lordships have rightly -comprehended them, they do” 
the whole length of the Advocate General's argument. One i 
the case of Meer Mahomed Israil Khan v. Sashti Churn Ghose 
where there were some immediate gifts to the poor, and the ¢ 
was upheld, and no further appeal was presented. The'other ¢ “ 
isthat of Bitant Mia vs Shuk Lal Poddar (4), where there wasi — 
gift to the poor till after the failure of the settlor's family. It ws) 
heard by a Full Bench of five Judges, who decided that the des 
Was invalid, Ameer Ali, J., dissenting. * `: 

The opinion of that learned Mahomedan lawyer is foundev 
as their Lordships understand it, upon texts of an abstract charac 
ter, and upon precedents very imperfectly stated. For instance 
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` 
(1) L R, 17 LA., 28 at p. 37; I. L. R., 17 Calc, 498 (509). . 
(2) L. R19 1. A., 170; 1. L. R., 17 Bom, t. 
(3s) LoL. R,. 19 Calc., 412. 
(4) I. L. R., 20 Calc., 116. 
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6 quotes a precept of the Prophet Mahomet himself, to the 
ba that “A pious offering to one’s family, to provide against 
reir getting into want, is more pious than giving alms to 
ggars. The most excellent of sadďdakah is that which a man 
* ows upon his family.” And by way of precedent he refers to 
\" sep oi of a house in wakfor sadakah, of which the revenues 
hy? "fe to be received by the descendants of the donor Arkan (1). 
AY other old authorities are of the same kind. 
_As regards precedents, their Lord-hips ought to know a great 
pie more in detail about them before judging whether they 
ty) yuld be applicable at all. They hear of the bare gift and its 
iayaintenance. but nothing about the circumstances of the pro- 
_qirty—except that in the case cited, the house seems to have been 
ayded with special reverence—or of the family, or of the donor. 
| egards precepts which are held up as the fundamental 
ciples of Mahomedan Law, their Lordships are not forgetting 
iy far Jaw and religion are mixed up ts gether in the Mahomedan 
) : Tes munities? bot they asked during the argument, how it.comes 
oP het that -by the general law of Islam, at least as known in India, 
į “a ple ‘gifts by a private person to remote unborn generations 
4 descendants, successions that is of inalienable life interests. 
s Forbidden: and whether it is to be taken that the very 
f vai® dispositions, which are illegal when made by ordinary 
ds of gift, become legal if only the settlor says that they 
f; id made @ a wakf, in the name of God. or for the sake 
4 “g the poor. To those questicns no “answer was given or 
fae ed, nor can their Lordships see any. It is true that 
hase: Onor’s absolute interest in the property is curtailed 
mes a life interest; that is to say, the wak/nama makes 
ke as mutwali or manager. But he is in that position for 
ifhe may spend the income at his will, and no one is to 
im to account, That amount of ch: nge inthe position of 
wnership is exactly in accordance with a design to create 
P tuity in the family, afd, indeed, is necessary for the imme- 
ati accomplishment of such a design, 

Among the very elaborate arguments and judgments reported 
thant Mra’ § case (2), some doubts are expressed whether cases 
a this}kind are governed by Mahomedan Law: and itis suggested 

iat the decision in AAsannudla Chowdhry's case (3) displaced the 
(a) L, L. R., 20 Calc., t40, 
ban (2) If, L. R., 20 Calc., 116 , 

i Tay oe. R7 E A., 28 + L. R., 17 Calc., 498. 


MAHOMEDAN LAW. 
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J a aye m eos Law ought to govern a purely Mahomedan disposition af 








property. Their Lordships have eadeavoured to the best of their 
ability to ascertain and apply the Mahomedan Law, as known ando 
administered in. India; but they cannot find that it is in accord- a 
ance with the absolute, and as it seems to them extravagant, — 
application, of abstract precepts taken from the mouth of the 
Prophet. Those precepts may be excellent in their proper appli- 
cation. They may, for aught their Lordships know, have 
had their effect in moulding the law and practice of wakf, 
as the learned Judge says they have. But it would 
doing wrong to the great law-giver to suppose that hefi 







put ius with the other; which are to“ form the centre of att pac- 
tion for accumulations of income and further accessions of family 


property; which carefully protect so-called managers | from belpg ~ ‘ 


called to account; which seek to give to the donors and their family 
the enjoyment of property free from all liability to creditors; apd 
which do not seek the benefit of others beyond the use of empty 
words, 

Mr. Branson indeed did not contend for such sweeping zon- 


" o 


clusions, though, as in duty bound, he submitted the argeinen s 
which lead up to them. But he argued that where, as in this « case, 
there isan ultimate gift for the poor, a perpetual faily settle 
ment expressly made as «waf is legal. He hada right to arg e 
that point as not being covered by the decision in — ila 
Chowdhry's case (1). This Board expressly left it open, t ause 
they found that contradictory views had been taken in I pay 
and they did not desire to enter into that controversý in ac 
where the facts did not raise it. The facts of this case do raise at | 
Having examined the authorities cited, their Lordships fir fink a 
great preponderance against the contentions of the appellar lei 
Some authorities go so far as to hold’that for a valid = ua kt \ 
property should be solely dedicated to pious uses. Ont hat voi 
however, this Board in Ad4sanulla Chowdhry’ § Case (1) at opt eT i Pre 
opinion of Kemp J., to the effect that provisions for — ly 
out of the grantor’s property may be consistent with fie gi ft} of it 
s| Pants 













6 LR, 17 1. A. 28; I. L. R. 17 Calc. 498. i 
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MAHOMEDAN LAW. n 


there is the judicial opinion of Ameer Ali J. in Brkan Mia's case(1), 


West in the Bombay High Court in the case of Fatma Biòt y, 
Advocate-General of Bombay (2), and a decision of Farran, J., in the 
same Court in the case of Amrutlal Kalidas v. Shaik Husain (3). 
The weight of Ameer Ali J.’s opinion on this subordinate point is 
somewhat lessened by his support of the gift under consideration 
on the very broad grounds which their Lordships have considered 
to be untenable. The dictum of Sir R. West is mentioned in 
Afsanulla Chowdhry's case (4). Farran, J. had before him a 


“ease very closely resembling the present one. He described the 


Settlement as “A perpetuity of the worst and most pernicious 
kind, and would be invalid on that ground unlessit can be sup- 
ported asa wakjnama (5); and he thought that the authority of 
the Hedaya is against it; but he adopted the principlestated by Sir 
R. West, which he treated as a decision, and he supported the gift 
on the strength of the ultimate trust for the poor. 

Their Lerdships cannot assent to these conclusions. They 
make words of more regard than things, and form more than sub- 
stance. In their judgment the Calcutta High Court have in this 
case rightly decided that there is no substantial gift to the 


_ poor. A gift may be illusery whether from its small amount or 
‘from its uncertainty and remoteness. If aman were to settle a 


crore of rupees, and provide ten for the poor, that would be at 
once recogyised as illusory. It is equally illusory tő make a pro- 
vision for the poor under which they are not entitled to receive 
a rupee till after the total extinction of a family; possibly not for 
hundreds of years; possibly not until the property had vanished 
away under the wasting agencies of litigation or malfeasance or 
misfortune;. certainly not as Fong as there exists on the earth one 
of those objects whom the donors really cared to maintain ina 
high position, Their Lordships agree that the poor have been 
put into this settlement merely to, give it a colour of piety, and so 
to legalize arrangements meant to serve forthe aggrandizement 
via family. 


() I. L, R., 20 Calc, 116., 
(2) I. E.; R,, 6 Bom., 53- 
(3) A L. R., rr Bom., 492. 


wee (4) L. R. 17 I. A. 28; I L. R.. 17 Calc. 498. 


' 
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(5) I, L. R.,, 11 Bom, 497. > 


1894. 
dissenting from the rest of the Court ; a dicium of Sir Raymond Abul Fata Mahomed 
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— Note.—This case has finally decided that by the Mahomedan — “no — 


can be valil unless there is a substantial dedication of the property to the | poor; and, 
six years later, in Mujthunniare v. Abdul Rahim, (1) their Lordships observed with 
reference to the deed of waéf set up in that case: ** Indeed the theory of the deed 
seems tobe thatthe creation ofa family enlowment is of itsclfa religious and 
meritorious act, anl that the perpetual application of the surplis income in thei ý 
acquisition of new properties to be added to the family estate is a charitable par- 
pose. It is superfluous in the present day to say that this is not the law.” 
So far therefore as British India is concerned the matter is settled beyond. a 
troversy, and the law can be altered only by the Legislatures Eminent Mahomedan 
jurists, both Indian and European, have, however, expressed their dissatisfaction 
with the law Jaid down by the Privy Council. The curious reader will+find a fe irly 
complete account of the remarkuible controversy to which th: decision in the prin- 





, i. cipal case gave rise in an article in the Second Volume of the Calcutta Law 
hae Journal contributed by Khan Bahadur Moulvi Mahomed Yousuf. The reader 
d. may, wih profit, referto Appendix B to Sir Ronald Wilson's Dègest of Anglo- — 
Mahominadan Law, (2nd Ed., p. 894.) . a, 


(1)- (1990) L. R. 231. A. 15 at pe 35s; L W. N. 23 All 233 at p 245. 
* 
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“MAHOMEDAN LAW. 
RANEE KHUJOOROONISSA 


wv. 


MUSSAMUT ROUSHUN JEHAN.* 


(Reported in L. A. L. Ra 2 Calc., 7&4.) 


The judgment of their Lordships was delivered by 
Sır RoserT P. CoLLER.— This case, which fillsa great mass 
of printed paper, and has occupied much time, finally resloves 
itself into a few points not attended with any very great 


difficulty. In order to make those points intelligible, a short 


history of the whole case appears to be necessary. Rajah Deedar 
Hossein died in 1841, possessed of half of the large semindary 
of Soorjapore. He left fivasons and five daughters. According 
to the contention of the one side, he left five widows ; according 
to the contention of the other side, he left one wife and four 
concubines. Enayut Hossein, his eldest son, possessed himself 


of all the property of the deceased Rajah by virtue of two 


documents which he set up, and which will have to be referred 
to subsequently, one being a deed of gift asit is called, and the 


other a will, both dated the 18th of November, 1839, about. two 
_ *years before the death of the Rajah. 


The first document purported to convey to Enayut one-third 
of the zempidary. The will may be shortly described as giving 


to Enayut Hossein a third of what remained, burdened with a 


trust of a somewhat indefinite character for pious uses, but 
with a bequest ofthe residue after those pious uses had been 
satisfied, to the beneficial use of Enayut himself, Enayut was 
put into possession of the whole of the landed property, and it 
was directed that the other children were not to be enabled to 
sell or dispose of their shares in any way. Enayut was to pay 
them certain annuities, which he does not appear to have — 
and it was only of the personal property that a division was 
directed in accordance with the Mahomedan Law. By virtue of 
these documents Enayut took possession of the property of 


his father, and appears to have reduced the other members of 


the family tb a state of poverty. He struggled for some time to 
obtain mutation of names, in pursuance of these documents. 
The mutation was opposed by other members of the family, 


* Present :-—Sir JAmMes W. Corvite, Sir MONTAGUE E. Smith, anp 
Sir ROBERT P. COLLIER. i 
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, ng security 
z After that time : some abortive suits were —— ‘different 
A i -members of the family mm formå” pauperis; but the first 
proceeding necessary to notice at all at length, is a suit 
instituted by Khoobunissa, who was the widow of “Nuzeeroodeen, 
the third son of Rajah Deedar Hossein, in 1852, as guardian and 
protector of her infant daughter Roushun Jehan (the present © 
plaintiff), to set aside both the deed and the will, and to obtain 
possession on behalf of her daughter of a fourteen-annas share 
- {the daughter’s share) of the property of Nuzeeroodeen. She 
appears to have also brought a suit forthe other two annas 
on her own behalf. a 
This suit came to be heard before Mr. Loch, who was the 
Judge at Purneah in 1855. His decision was to the effect that 
both the documents, the deed and the will, were in fact executed 
by the Rajah Deedar; that the deed was valid, but that the 
will was invalid because it had not obtained the consent of 
the heirs other than Enayut, which according to fiis view of 
the will was necessary by the Mahomedan Law. Enayyt Hossein 
appealed against that decision, and Khoobunissa would have had 
an undoubted right fo her cross appeal but for what subsequently 
transpired. Pending this suit, which was decided in 1855, 
Enayut Hossein had instituted a cross suit against Khoobunissa ’ 
for the purpose of carrying into effect an alleged compromise | 
to which he said she was a party, he alleging thet she had 
received some Rs. 31,090, and had executed a document com- 


F 
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promising the suit in his favour. This she denied. Issues were 


raised upon it, and this case came on for trial in August, 1856, 
rather more than a year after the other decision. But on the 
30th of August-of that year a compromise, which, in some 
respects, may be undoubtedly called a real compromise, was 
come to. Khoobunissa then filed a document, -in which she 

- declared that she would not any longer contest the questions 
between her and Enayut Hossein ; ‘that she had received certain 
money from him, and agreed altogether to his terms, and in that 
“document there was a statement that her daughter. Roushun 
Jehan assented to this compromise. * Roushun Jehan was also 
represented as a party to the transaction, and as asserting herself 
tobe of age. That compromise was given effect to- DY Mr, 
Loch ; it was also given effect to by the Sudder Dewanny 
Adawlpt Court, which dismissed the appeal, and gave a — 
in, the terms of it in December, 1356. 
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MAHOMEDAN LAW. 


Roushun Jehan, the present plaintiff, in 1859 married Syud 
- Ahmed Reza, a member of the other branch of the family, who 
possessed the halfof the pergunah Soorjapore other than that which 
was held by Deedar Hossein ; and in 1860 she filed a suit, in 
which she asserted that she was no party to and had no knowledge 
‘of the compromise between Enayut and her mother, and that it 
was effected by fraud and collusion on the part of both of them. 
She prayed that that compromise might be set aside, and she prayed 


in substance for a review of the judgment of Mr. Loch, so far as 


it was against her. She made also three further claims ; the 
first to a share derived by her father from his brother Edoo 
Hossein, who had died before him; the second to a share in 
right of her grand-mother, Bibee Loodhun, whom she alleged 
to have been a wife of Deedar Hossein. She thirdly claimed 
that there should be added to the whole zemindary property a 
portion which Enayut Hossein had recovered by a decree of this 
Board against the Rezas, in respect of the right of his grand-mother 
Ranee Sumree. It may be as well at once to dismiss this part 
of the case, by stating that it is not now denied on the part of 
Enayut that he recovered this sum, no! in his own right, but as 
a trustee for all the other members of the family. 

This suit appears to have been deplorably dealt with in the 
inferior Courts of India. It came first before Mr. Beaufort, who 
framed a certain number of issues, and proceeded as far as 
deciding the issues in bar. Then it came before Mr. Birch, who 
upset all fhat Mr. Beaufort had done, and dismissed the suit 
altogether in a summary manner, on he ground that the cause 
of action was not stated with sufficient precision. The High 
Court set this mistake right by remanding the cause to be 
retried; whereupon it came before Mrs Simson, who had 
succeeded Mr. Birch. Mr. Simson, who seems to have very 
imperfectly apprehended the nature of the suit, framed an issue, 
which by no means decided it, and after his trial (if it cam be so 
called) of the case, it came before the High Court again, and 
was again remanded. This occurred in January or February, 
1864, when a very careful and luminous judgment was given by 
the Chief Justice, Sir Barnes Peacock and another member of 
the Court, which it is now necessary more particularly to refer 
to. The High Court, after stating that the case had not been 
properly tried or even apprehended, remanded it for the 
following issues to be tried, in addition to the one laid down by 
Mr. Simson, which was as to the validity ofthe deed. ‘*1. Was 


5 fr 
1876. i 
Rance 
Khujooroonissa 
GA 















` 
wa of 
A 





——— marine oF a — She to the Makoma — ee fe 
dently” of Regulation XXVI. of 1793, at the time when the 
alleged compromise was effected ? 2. Did the plaintiff execute 
the documents which purport to have been executed by her, 
or any and which of them? 3. If so, was she induced to execute 
the same by means of fraud or misrepresentation ? 4. Was the 
compromise a fair one and beneficial to the plaintiff? 5. Did 
the plaintiff receive any portion of the money alleged to have — 
been paid by the defendant or any portion of the profits of the 
putnee talook ? 6. Did the plaintiff's mother Khoobunissa 

‘receive the money? 7. Were all or any and which of the 
receipts, alleged by the defendant in his written statement to 
have been executed by the plaintiff, executed by her? 8. Was 
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— the decree in the Zila Court of Purneah of the zoth of August, 
Le 1856, establishing the receipt for the Rs. 31,400, obtained by 
pi fraud or misrepresentation ? 9. Was the decree of the Sudder 


Court of the 1oth of December, 1856, founded on the alleged 
compromise, obtained by fraud or misrepresentation, 2 you ale 

| not, was it binding on the plaintiff as carrying out an arrange- 
ment beneficial to her, which her mother, as her guardian, was 
competent to enter into.” The High Court proceed to say : 
“These are the issues which we-consider necessary for a proper 
determination of the plaintiff's right to set aside the decree of mes 
the Sudder Court. It appears to us that this appeal is in the 
nature of a bill for a review of judgment, and therefore when the 
decree is set aside by virtue of a regular suit, the same rights 
will arise as if the Court wpon review of judgment had set aside 
its own decree.” Then they go on to say: “ The above issues 
will apply of course to the plaintiff's claim only so far as affects 
that portion of Deedar Hossein’s property which was the subject 
of the former suit, but they do net apply to the shares which 
belonged to her uncle and her grand-mother, or to the share of 
the property recovered by the defendant by the decree of the © 
Privy Council. These are wholly distinct matters from that at 
issue before Mr. Loch, and therefore*as to them, we think it e 
proper to lay down the following issues to be tried by the Judge.” 
Then come six more issues : “1. Did the father of the plaintiff 
survive her uncle Edoo Hossein, and is the plaintiff engitled to 
recover any and what portion of the share, if any, of her uncle 
Edoo Hossien, in the estate of the plaintiff’s late grand-father, . 
Rajah Deedar Hossein? 2. Did Edoo Hossein receive the allow- 
ance given by his father’s will, or assent to the o wit B53. Dias 
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2 the plaintiff's grand-mother, Mussamut Bibee Loodhun a/ras 

= Saemah, succeed to any and what portion of the estate of Rajah 
Deedar Hossein? 4. Did Bibee Loodhun take the allowance 
as alleged in the defendant's written statement? s. Is the 

' plaintiff entitled to recover any and what portion of Bibee 

= Loodhun’s share, if any, of Rajah Deedar Hossein’s estate? 
6. Is the plaintiff entitled to recover any and what portion of 
the one-anna-eight-gundas share of the zemindary of Soorjapore, 
recovered by the defendant under decree of the Privy Council 
dated the 14th of July, 1859 ? 

All the first ten issues which related to the validity of the 
compromise in the suit which was heard before Mr. Loch, and 
came before the Sudder Dewanny Adawlut, were decided by 
the Judge, Mr. Muspratt, before whom this case came on its 
remand, in favour of the plaintiff. With respect to the latter 
issues, the Judge found against the plaintiff upon the question 
of Edoo Hossein surviving his brother Nazeeroodeen, her father, 

~ and he found against her on the question of her right to succeed 
to any portion of the property of her grand-mother, Bibee Loothun. 
The case came on appeal before the High Court, who gave a 
very elaborate judgment in January, 1866. The High Court 
agreed with the learned Judge of the 27//a Court in his finding 
on all the ten issues relating to the compromise, and there being 
two concurrent findings upon these issues, which are questions 
of fact, their Lordships are by no means disposed to disturb them. 
Indeed, it has scarcely been argued that, giving effect to the 
rule on this subject, they should be disturbéd. 

The High Court next came to the conclusion that the com- 
promise being set aside, owing to fraud and collusion on the 
part of Enayut Hossein, Enayut Hossein’s Tight of appeal 

> against Mr. Loch’s judgment was not revived, whereas the 
right of appeal on the part of the plaintiff! Roushun Jehan was 
Yevived. From that finding their Lordships differ. It appears 
to them that the effect of setting aside the compromise was to 
rewit both parties to their original rights, and that if the plaintiff 
is to be allowed to be heard to appeal against so much of the 
N decision of Mr. Loch as .is against her, Enayut Hossein 
ought to be heard to appeal against so much of the decision 
as is against him. The High Court further affirm the decj- 
sion of Mr. Loch on the subject of the will, which was in 
favour of the plaintiff, but they reverse his decision as far 
or it concerns the deed, which was against her. Further, 
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they reverse the Gestion. of Mr. AMuspratt upon the two ques- 
tions of the right of the plaintif to succeed to Edoo Hossein, 
and her right to succeed to her grand- -mother. ‘The case, 
shun therefore, reduces itself to four questions —frst, the validity of the 
deed ; second/y, the validity of the will ; (Arrd/y, the survivorship 
between Edoo and Nazesroodeen ; and fourth/y, the plaintiff's 
right to succeed to her grand-mother. 
The policy of the Mahomedan Law appears to be to Broa. * 
atestator interfering by will with the course of the devolution | 
of property according to law among his heirs, although he 
may give a specified portion, as much as a third, to a stranger. 
But it also appears that a holder of property may, to a certain | 
extent, defeat the policy of the law by giving in his lifetime 
the whole or any part of his property to one of his sons, pro- 
vided he complies with certain forms It isincumbent, however, 
upon those who seek to set up a proceeding of this sort, to shew 
very clearly thatethe forms of the Mahomedan Law, whereby — 
its policy is defeated, have been complied with. „There is no 
> question of the execution by Rajah Deedar Hossein of this deed 
5 giving one-third to his son, Enayut, on the roth of ‘November, 
i? 1839. The deed was either—to use English expressions— 
fe a deed of gift simply, or a deed of gift for a consideration. If 
— it was simply a deed of gift without consideration, it was invalid 
F unless accompanied by a delivery of the thing given, as far as 
: that thing is capable of delivery, or, in other words, by what is 
l; termed in the books a seisin on the part of the donee. In 
their Lordships’ judgnfent there was no delivery of this kind, 
| Even assuming that although the estate was under attachment, 
ia a sufficient seisin in it remained to the donor which he could 
impart to the donée, still it appears by the evidence of Mr. Perry, * 
which is treated as trustworthy on both sides, that in point of 
fact Rajah Deedar Hossein remained in receipt/of the rents and K 
— profits of the property until his death. Therefore, if the deed > — 7 
> were a mere deed of gift, there was not that delivery of possession. — 
which was necessary to give it effect by Mahomedan Law. PAES 
question which was touched upon, though not much argued, 
viz., whëther the doctrine of Mahomedan law relating to “confu- 
sion of gifts” applied, appears not to arise, as there was no 
delivery of possession. 
But it was contended that this wasa deed of gift for a con- 
sideration, and therefore that the delivery of possession was not 
necessary. But it was, however, conceded that i in order to make 
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the deed valid in this view of the case, two conditions at all 
events must concur, vz., an actual payment of the consideration 
onthe part of the donee, and a oná fide intention on the part 
of the donor to divest himself i presenti of the property, and to 
‘confer it upon the donee. Undoubtedly, the adequacy of the 
-~ consideration is not the question. A consideration may be 
perfectly valid which is wholly inadequate in amount when com- 
“pared with the thing given. Some ofthe cases have gone so 
far as to say that even a gift ofa ring may be a sufficient con- 
sideration; but whatever its amount, it must be actually and 
bond fide paid. 
Upon the subject of consideration there is the evidence of 
Mr. Perry, who was present at the time of the execution of the 
document, who says that the Rajah admitted that at some 
previous time he had received the consideration. There is the 
evidence of Enayut Hossein himself, who speaks to having paid 
the consideration, although he does not condescend to any 
particulars; nd there is the evidence of one or two other 
witnesses, who speak of the consideration being given at the 
time of the execution, which appears scarcely reconcilable with 
the evidence of Mr. Perry. But the whole transaction must be 
looketto Mr. Perry speaks, as far as his knowledge is concerned, 
of the deed re naining in the possession of Rajah Deedar Hossein, 
although no doubt there is some evidence to the opposite 
effect. Gut èt is certain that no proceeding was taken for obtaining 
mutation of names for more than twelve months after the 
execution of the deed. A petition was presented on the 16th of 
March, 1841, purporting to be on the part of the Rajah, and 
requesting a mutation of names, and there was another by Enavut 
= on the 3rd of May of that yedr. But, on the r9th of June of 
that year, Rajah Deedar presented a petition altogether 
_ repudiating the transaction, declaring that he had received no 
. consideration money whatever, that it was not intended that 
_ any transfer should take plage until after his death, and praying 
tfhiat the mutation of names should not be effected. On 
being questioned what his real wishes were, he still persisted in 
declaring his wish that Emayut should not be substituted for him 
in the book$ of the Collectorate. It is true that on the roth of 
November, 1841, a petition was. laid before the Collector, 
purporting to come from Deedar Hossein, in which he set up 
| the transaction, declaring that he had received the consider: ition 
money, and desiring that the name of his son should be entered, 
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ts. “but that was several eye after he was — He died ou the e rsth, 
a | ie petition was dated on the 14th, received on the roth, and 
: the Collector very properly declined to act upon it. No phie 
was given as to the state of the Rajah when he executed this 
petition, so shortly before his death (if indeed he did execute it), 
although Rajah Enayut Hossein and Heera Lal, the mothtear, _ 
who was concerned in it, either of whom could probably have 
given information on the subject, were not examined as witnesses 
in the cause, 

Taking into consideration all these circumstances, their Lord- 
ships have come to the conclusion that the transaction set up 
on behalf of the defendants was not a real one, that no real 
consideration passed, that there was no intention on the part of 
the Rajah to part with the property at once to his son, but that 
both father and son were endeavouring to evade the Mahomedan 
law, by representing that to be a present transfer of property 
which was intended only to operate after the father’s death. 
Their Lordships, therefore, agree with the High Gourt in their - 
view of the effect of the deed. r 

The next question arises as to the will. It was found as a 
fact by Mr. Loch that the heirs had not consented to this will; 
and with that finding their Lordshps are satished. But it was 
argued by Mr. Cowie, frs/, that the will did not require confirmat 
tion ; secondiy, that at all events so much of it as gave one- 
third to Enayut Hossein for pious uses was not, in contra- 
vention of Mahomedan Law, and was therefore valid without 
confirmation, The effect of the will is, in the first place, to 
declare Enayut Hossein, the executor and representative of 

` Deedar, and to direct him to look after the semindary, 
and so forth. ‘Ther follows this passage: “I, divide the 
remaining two-thirds now under my possession, uninterfered a 
and unconcerned by any one else, into three portions. 

One portion to be laid out as the executor may think ~ 

proper for my, the testator's, welfare hereafter, by charity and it] 

‘pilgrimage, and keep up the family usage, namely, the expenses — 
of the mosque, and frazecadarce of the sacred martyrs, and for the 
comfort of the travellers, the surplusamount to be appropriated 
by himself, the executor. From the*other two-thirdss after pay- 
ing, off all the debts of my creditors, giving allowances: as per 
shares to the executor himself and my sons, daughters, and wives, 
the right-holders, and salary-holders, that is friends and servants, 


repairs of houses and Court expenses, &c., including other | 
- 
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X ————— as below detailed without diminution and increase; he 
5 keep every one by his good conduct and affection contented 
and satisfied. It is also necessary for all persons having rights, 
heirs, and friends connected with fpe; to obey the said executor 
and consider him my representativ e.” - 5 — 
mane “None of the heirs have power to sell, or divide the landed 
ge _ property mentioned in the will.” i ¢ 
ae _ This will, in its general scope, appears to their Lordships to be 
in contravention’ of Mahomedan Law. With respect to the 
limited contention, that it may be supported with respect to the 
devise of the one-third share, it appears further to their Lordships 
that that devise, considering the vague character of it, and that the 
beneficial interest is left to Enayut Hossein after he has devoted 
what he may deem sufficient to certain indefinite pious uses, 
is in reality an attempt to give, under colour of a religious bequest, 
an interest in one-third to Enayut Hossein, in contravention of 
Mahomedan law. 

The survivorship between Edoo and Nazeeroodeen is a 
“question made by no means clear on either side. Mr, Muspratt 
appears tò have decided it almost, if not entirely, upon the ground 
~ that Enayut Hossein put in certain proceedings im formå pauperis, 

the petition to sue and other documents, purporting to have 
, been executed by Edoo in 1845. If he did then execute them, 
“undoubtedly he had survived his brother, who died in January or 
| February, 1344. There appears to have been oral evidence on both 
el sides; on the one side, that Edoo lived until 1845, on the other, that 
y he died some time in 1843, a few months*before his brother. The 
m judgment of the High Court appears to be in effect that after 
; a very careful consideration of these documents, after directing 
=- Various searches for the originals, of which attested copies were 
produced, which searches proved fruitless, they have come to 
the conclusion that these documents are not genuine. Thei 
E: ' Lordships do "not feel that sufficient material is laid before them 
~ to satisfy them that the High Court were wrong in that decision 
3 - These documents being rejected as fabricated, the Court say TE 
f 
7 


> 


| Substance that they credit the testimony of the plaintiff rather 
than that of the defendant, who had shewn himself capable of 
fabricating,documents, ande that they do not in this question 
believe witnesses who on other parts of the case had not been 
= Under these circumstances, whatever might have been thei 
- Lordships’ view if the case had come before them as a tribunal 
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876. see, — do not think that sufficient ground has 
Tbeen shewn for reversing the decision of the High Court. 

Si There remains the question of the right of the plaintiff to 
succeed to Bibee Loodhun, and that depends upon whether 
‘Bibee Locdhun was merely a concubine or a wife. It is an 
undisputed fact that Nazeeroodeen, the son of Bibee Loodhun, 
was treated by his father and by all the members of the family 
aš a legitimate son. It is not that he was on any particular 
occasion recognized by his father, but that he always appears to 
have been treated on the same footing as the other legitimate 
sons. This of itself appears to their Lordships to raise some 
presumption that his mother was his father's wife. That such 
a presumption arises under such circumstances appears to have 
been laid down in a case which has been referred to, Ad*ajah 
Hidayut Oollah v. Rat Jan Khanum (1), in which Dr. Lushington, 
who delivered the judgment of this Board, makes this observa- 
tion :—"The effect of that appears to be, that where a child has 
been born to a father, of a mother where there hag been not a 
mere casual concubinage, but a more permanent connection, and 
where there is no insurmountable obstacle to such a marriage, 
then, according to the Mahomedan Law, the presumption is in 
favour of such marriage having taken place.” In this case there 
is no evidence that Bibee Loodhun was a womaif of bad character, , 
or that her connection was merely casual. She appears to have 
lived in the house at all events up to the death of the Rajah. 

The same doctrine was laid down rather more strongly in a 
recent case, which came*before this Board on the 2oth of March, 
1872. In the case of Newah Mulka Jehan Sahiba v. Mahomed 
Oshkurree Khan (2), a case from Oudh, and a Sheeah case, their 

Lordships say :—'*This treatment, of the daughter by the 
appellants "—that is to say, the treatment of the daughter as 
a member of the family,—“ affords a strong presumption in favour 
of the right of her mother to inherit from her.” “The question * 
there was whether the mother, who was said to be a slave girl, 
inherited from her daughter, whom she survived, the same 
question which would have arisen in this case if Bibee Loodhun 
had survived her son Nazeeroodeen. Their Lordships go on to 
say, after noticing various acts ef acknowledgment of the 
legitimacy of the child :—“After these acknowledgments, Mulka 
Jehan and the appellants who act with her ought ia their 


(1) 3 Moo. I.A., 295, at p. 318. 
(2) 8 Mad. Jur., 306. z 
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Le: apes ato their Lordships, therefore, that the undoubted 
n * * ent by the father and by the whole family of the 


— 


, sitims * Nazeeroodeen raises some presumption of the 


| narri age of his mother, But it is said that that presumption is 
ret , utted sd. The evidence chiefly relied upon for that purpose is 
tl wi ll of the Rajah in which undoubtedly there is this expres- 
sion :—“ For the maintenance of four female servants monthly, 
F — 1a ily 900," and Bibee Loodhun does appear to have been ; 
one c f those female servants there mentioned. At the same time, - 
; pote observed, this expression occurs only in the schedule ; 
yhereas in a part of the will preceding that schedule there is this 
s Xp) ) es $ ion :—“ The shares of the executor and of the sons, 
ease s, and wives of the testator and other claimants from 
the estate Bice d annually at" so and so; and the subsequent 
| for the maintenance of every female servant appears 


Pi inin of that paragraph in which they are spoken 


— 


further, there is the undoubted acknowledgment by 
— himself of — Loodhun being a — inasmuch 


sein objects. on the ground that Bibee Loo. — one 
r wives, is not joined. 
“Una * - these circumstances it appears to their Lordships that 
there e is ` evidence not only from the acknowledgment of 
N azeer sodeer v's. legitimacy by the family, but from the admission 
E ut | ossien, that Bibee Loodhun was a wife, and not 
nt. It is indeed alleged that she was what is called 
po Pile, and among the Sheeah sect there appears to be 
JOW sf F EE taking a mere temporary wife. But it is to be 
served T that there is no eyidence of her marriage being what is 
d a fem nporary marriage, and indeed the witnesses who seek to 
| ch je marriage on the part of the defendant speak of Bibee 
oot odhu za n not as a temporary wife but as a mere servant. The 
estion, efore, seems to be not whether she was a temporary 
fe in tl e attached to that term in Mahomedan treatises, 
yut penet t ay was a wife or whether she was a mere servant. 
fe whole, their Lordships concur with the finding pf the 
F co ure. The evidence preponderates that she was a wife 
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and not as a mere servant, though no doubt a wife of an inferior 
_ order. 


A question further arose as to the amount of the share which 
the plaintiff would be entitled to, assuming that Bibee Loodhun 
was a wife, and it would certainly seem that her share would 
only be a fifth of an eighth, that is, a fortieth share ; whereas she 


‘appears to have received something more by the decree of the 


Court. But it is to be observed that this, in a great measure, is a 
metter of detail, and possibly a clerical error or miscalculation, 
which might have been set right on an application tothe High 
Court, and that in fact the High Court did invite applications for 
the purpose of remedying errors of this kind. 

The result is, that with the exception of the slight variation of 
amount in the case of the claim of Mussamut Bibee Loodhun, 
their Lordships will humbly advise Mer Majesty to afirm the 
decree of the High Court, and to dismiss this appeal with costs. 


Appeal dismissed. 


Nors.—The rule of Mahomedan Law regarding gifts iuter vivos laid down 
in this case has been recently re-affirmed in Chaudhuri Mehdi Hasan x, Muhammad 
Fasan, L. R., 33 1. A. 68. 

The question, what is sufficient delivery of possession under the Mahomedan 
Law, bas been discussed in numerous cases, 


The first question is whether a person can make a valid gift of property 


not in his possession at the date of the gift; this question may be taken as 
settled by the decision in Muhomed Buksh v. Hosseini, I. L. R., 15 Calc., 684, in 
which their Lordships of the Judicial Committee held that, where the donor had 
done all she could to perfe®t the contemplated gift and the deed of gift 
authorized the donces to take possession anıl in fact they did, afterwards, take 
possession, no objection could be taken tothe gift on the ground that the donor 
had not possession, and that she herself «lid not give possession at the time. 


It was at one time doubtful whether a Mahomedan conid nmke a gift of 


property in the possession of a lessee or mortgagee. It may now betaken to be 
settled that a gift of property in possession of n lesee is, valid under the 
Mahomedan Law; Afullick y. Mutekes, I. L. R., ro Caley’, 1132 ; the case of gift 
of property in possession of a mortgagee has been left in some doubt by a recent 
decision in Bombay, Jenal v. Ramji 1. L. R., A Bom., 652, which is against the 
validity of such a gift. 

It would seem to be an undesirable refinement to hold that there can be no 
delivery of possession where both the donor and rhe donee are, at the date of 
the gift, in occupation of the property ; sudh a view, if adopted *would render 
gift between husband and wife almost impossible. It has been held that when 
two are present on the same premises the manifestation of an appropriate 
intention will put the one out of, and the other into possession without any 
actual physical departure or formal entry : Shaik /bAram v. Shaik Suleman 
1- L, R, 9 Bom., 146. 
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w Abdul Razak i ape Mahomed, 1. Le R., 21 Cale., 666, 
— * ae the Judicial Committee explain it and lay down the 
of its a cation. On this doctrine and on the doctrine of presump- 
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ASHRUFOOD DOWLAH 

T. 

=- HYDER HOSSEIN KHAN." ; 
[ Reported in r7 Moo T. A., OF.) 


The consideration of their Lordships’ jadgment was reserved, ~ 
and now pronounced by 


The Right Hon, Sir James W. Corvine : 


This is an appeal from a decree of Mr. Campbell, made by him 
when Chief Judicial Commissioner of Oude, which reversed a deci- 
sion in favour of the appellants, the plaintiffs in the suit, made 
i 7 . by Mr. Fraser, the Civil Judge at Lucknow. The case comes 
‘ before their Lordships ex parte, and, difficult in itself, occasions by 
pA its being heard ex parte an increase of anxiety and difficulty. The 
Es appellants are son aud daughter, and as such, heirs of Ameenood 

Dowlah, Gahadoor, the late Vizier of the ex-King of Oude. The 

respondent claims to be also a legitimate son, and as Such a co- 
= heir of the late Pizrer, founding his claim on a Afootfaé marriage 
lig i of his mother, and on his birth, in due course, as a son conceived 
i - in wedlock of that marriage. He relies also on the acknowledg-- 
| ment of him for many years by the late Vrerer as his legitimate 
i : son. The appellants deny the alleged parentage. legitimacy, and 
a acknowledgment. a 

The suit which gave rise to this appeal results from a precedent 
litigation between these parties, of which some account is 
necessary to a complete understanding of the cause, 

At the time ofthe Virsier’s death, the respondent was not 
de facto a member of his family, having been some time previously 
expelled by his reputed father, the PFrzrer, from the house, and 
renounced as a son, under a suspicion ofa grave offence imputed 
to him. On that occasion the ister executed a formal instru- 
ment, which is described in the suit "as “a deed of renuncie- 
tion", declaring the respondent not to be his son.- At the time of 
the Vizter's death, the respondent, whagever his legal sratus, was 
not de facto an apparent heir of the Visser, and the possession of 


* Present :— Members of the Judicial Committes,—The Right Hgn. Lord 
WESTBURY, the Right Hon. Sir James WILLIAM COLVILR, and the Right Hon, 
Sir Edward Vaughan WILLIAMS. 

Assessor -—The Right Hon, Sir Lawrence PEEL, 
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as, after — , in some one or more of } 
—* sl — dis turbance from disputes as to 


roperty appear — the statements on the 
sist: — Compaiy’s paper, indorsed generally 
ie 7 . But this state of indorsement did not 
io ay a merely possessory suit. In this state 
me lent ——— aclaim to be admitted as co- 
: — 1 of the estate of the late Vizier, and his 
ing ed by the appellants, this gave rise to a sum- 
lit to enfor orce shite claim to possession. Ifa suit of this kind, 
not t de tne rights, be instituted where the actual 
: is quiet , and where the question in dispute necessarily 
claimant should at once be directed to pro- 
r suit ; for if he proceeds under the Acts subse- 
d to, an expensive and inconclusive litigation is 
esult. 
un) eto go through the history of this previous 
ic epee or to examine the correctness of the course 
. ite al stages. It was attended with varying suc- 
ally ended with a decree of Colonel Abbott, on appeal, 
Bike respondent. That gentleman, the Commis- 
| estat of the Lucknow division, after 
me Ha the'Acts of the Indian Legislature, Nos. XIX. of 
XX. . of 1841, and X. of 1851, under one or more of which 
peasy ‘proceeding Was instituted, observes of them: 
ca inot determine right, but thee place the prim facie 
r Poise sion, and leave the subject to litigation in the 
per — of Jaw.” This decision, then, was intended to 















facie title in the respondent as co-heir, leaving 
tk ndetermined ; but in this case no primd facre title 
ES distin st from the complete title in dispute, the whole 
t litigation, resting on legitimacy alone. The right to 
lates v s left undetermined, and was to be decided in a 
poit „to which the apfiellants were referred. 
quence of this decision, the appellants brought their 
il Court at Lucknow, on the 6th of June, 1861. 
: obje me Í the suit, as it appears from the plaint, was to be 
lieved from | the effects of that Summary decree, and to establish 
: — oan illegitimacy, so that the proceeding went bn 
at inverted order, arising from a misunderstanding 
ct of those Acts. The pleais not set out at length, 
ie > 
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an accurate knowledge of the Mahomedan Law as to legitimacy. 
The first, second, and third issues are alone necessary to be stated 






but an abstract of it is to be found in Mr. Frasers judgment. 
The issues, as also the findings, are carefully framed, and evidence 


here, as nothing which affects the decision of this appeal turns: 
upon the fourth issue, which relates merely to the share, if 


legitimate, and a claim to maintenance, if illegitimate. The first, 


second and third issues are as follows :— 

first, did Nawab Ameenood Dowlah (deceased); contract 
Moottak with defendant's mother before or after his birth ? 

Second, has the deed of repudiation dated, 23 Suffur, 1272, 
fftjree/ the effect of cancelling previous acknowledgment of 
defendant's legitimacy, if such were made ? | 

Third, if defendant be not a legitimate son, is he an illegiti- 
mate son of deceased ? 

It was admitted on the pleadings that a Moottah marriage at 
some time had been contracted between the late Frizer and 
the respondent's mother, but the plaintiff stated in effect that 


the conception and birth of the respondent preceded that 


marriage. The plea distinctly stated the marriage, though 
without assighing a date to it, and alleged the legitimacy of the 
respondent as a child born of that marriage. The existence of a 
Moottah marriage, therefore, at some time was not contested, 
and the first issue, which by implication admits a marriage, is 
framed correctly on that state of the pleadings. The second 
issue, it may be observed, is also very correctly" framed. It 
substitutes for the sgmbiguous word “sonship,” which might 
include an illegitimate son, the word “legitimacy,” and uses 
the word “acknowledgment” in its legal sense, under the 
Mahomedan Law, of acknowledgment of antecedent right 
established by the acknowledgment on the acknowledger, that 
fs, in the sense of a recognition, not simply of sonship, but of 
legitimacy asa son. The frst and second issues ‘include the two* 
legal grounds of legitimacy, viz., marriage and acknowledgment, 


to which the plea is limited. Acknowledgment in she sepse — 


of treatment, as evidence simply of marriage or of legitimation, 
could not have been included with propriety in the issues, 
though as evidence it would not lose any part of its efficacy by 
reason of the wording of the issues. 

"It is not necessary to state the evidence in. details nor to 
weigh the conflicting direct evidence ; since both Courts, VES., 
the Civil Court and the Court of the Commissioner, agreed in 
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their view of the facts generally on which the decision turned, — 
the latter adopting the facts as stated in the judgment of Mr. Ashrufood Dowlah 
‘Fraser. Mr. Campbell's judgment was founded mainly on the Hyder Hossein 
inferences which he drew from those facts. Khan. 
Mr. Fraser was assisted in his decision of this important and 
5 difficult case by a Punchayet, as.it is termed, formed out of 
twenty Mahomedan gentlemen, selected with care, and reduced 
to ten by five challenges on either side ; and as the reduced 
number consisted of ten men, including the high priest, and 
another Mussulman priest, all of whom are stated to have 
been mutually approved on both sides, a more competent 
tribunal could hardly have been appointed for the decision of 
such acase. Their opinion against the claim of the respondent 
“Wasunanimous. Their opinion had substantially the concurrence 
of the Judge, Mr. Fraser, who made it the ground of his decision, 
treating them as Assessofs, and concurring in their finding. 
On a question of Mahomedan Law, so closely allied asit is with 
the religion. of the Mahomedans, the opinion of priests of the 
dignity of these would be entitled to respect, since they are unlikely 
to be ignorant of it, or consciously to swerve from it, Such a 
decision, therefore, creates a more than ordinary presumption in 
favour of its correctness. It cannot readily be supposed that the 
„high priests would sanction so irreligious an act, in the view of 
Mahomedans, as the sacrifice of a son's legitimate sfatus, cap- 
ferred by acknowledgment ofa father, to mere caprice, or V 
resentment working on the mind of the father: and their 
decision does not seem to be open to thë suspicion of a tendency 
in the members of the Punchayet unduly to augment a father’s 
m power. Upon turning tothe findings of the issues, they appear 
to furnish no ground for questioning the aire, or learning, or 
_ impartiality of the Punchayet. 
- On the firsf issue, they find that the J/vo//ah marriage took 
Es place after birth. .Mr. Fraser says that, according to the stronger 
evidence, inpregnation took place during the service, and, there- 
fore, primd facie before Che marriage. The second finding is as 
follows: “ We do not find that deceased’s acknowledgment that 
> Hyder Hossein was born of his body has been proved according to 
the conditipns of the law ¢ therefore, the deed of repudiation 
is correct.” This finding, if it were construed literally, and dis- 
conneeted from the context, would seem to favour the belief, 
which Mr. Campbell seems to have entertained, that‘ the 
Punchayet may have been proceeding on some stricter rules of 
4 . 
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S Dowish Courts at Lucknow authorised; but there is no proof that such 


pe Chg 


a, Was the case, and it cannot be presumed that any rules of the 


Mahomedan Law of evidencé were adopted by them which they 


could not legally adopt. The presumption should be in support 
of the regularity of their course. . 


The rules of evidence of the Mahomedan Law were not 


that they meant to be governed by rules of evidence foreign to 
the tribunal. The whole sentence must be read together, 
Their conclusion, “therefore, the deed of repudiation is correct,” 
is a conclusion from the former part of the sentence, and they 


the second issue embodies, viz., one of legitimation, and not one 






— * ae, under ‘the oo wie ee Law, than the procedure of the 


generally in force there: it cannot be inferred without proof 


are ; lainly referring to that species of “ acknowledgment ” which 


simply costituting a piece of evidence. This is explained also by | 


what follows in the statement of the priests as to the law, consti- 
tuting proof of sonship. They reply, “ Had the Wawab distinctly 
stated defendant to be his son, whether orally or in writing, that 
would have been conclusive.” They say nothing here of any 
peculiarity of proof of such a statement as a necessary condition 
ofits legitimating power. The conditions of law to which this 
passage probably refers, are those which are to be found in the 
3rd Volume of the Hedaya, p. 168, title “Miscellaneous Cases,2 
which treats of acknowledgment of parentage; and the terms 
“conditions of law” would refer on that supposition to " ac- 
knowledgment,”’ and not to be the more immediate antecedent: 
* “proved”. But supp4Ssing that the learned Commissioner was 
cor:ectin his conclusion that the Punchayet had proceeded on 
some special ruleof evidence under the Mahomedan Law, applicable 
to acknowledgment of parentage, the rejection of their finding 
on that ground merely would not be reconcilable altogether with 
the opinion expressed by the Privy Council in their judgmént,\. 
in the case of Adajah Alidayut Oollah v. Rai Jan Khanum(1) “We” 
apprehend,” say their Lordships, $ “that in considering this 
question of Mahomedan Law (that is, “the question of legtimaey), 
we must, at least to a certain extent, be governed by the same 
principle of evidence which the Mussylman lawyers themselves 
would apply to the consideration ofsuch a question.’ 
The general rules of evidence of the Mahomedan Law did not 
prevail i in the Courts in which that cause was heard, ahy more 
than —— prevail in the Courts at Lucknow ; but in relation to 


T: (1) 3 Moo. I, A, 318. 
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that particular subject, so intimately connected With family 
feelings and usages, that deference was recommended if not 
enjoined. 

Taking the whole of this finding together, and viewing it with 
relation to the particular issue which it finds, it appears to do no 
more than say, “ As sonship does not appear (that is as the res- 
pondent is one cf doubtful parentage), the deed of repudiation is 
correct, whereas it would have been untenable after an established 
acknowledgment ”; this reconciles the opinion here expressed 
with that of the Mahomedan high priest, who says that a denial 
of a son either of a Witafhee or Afoolahee wife, after an established 
acknowledgment, will, according to the Mahomedan Law, be 
untenable. 

On the /ffird issue, they find thus: “ We do not find it 
proved that Hyder Hossein isa son begotten of the body of the 
deceased Nawaé.” The propriety of this finding with reference 
to the matter in dispute, vrz., legitimacy, resolves itself into the 
question, whether, on the whole evidence inthis cause, legiti- 
macy ought to have been declared to be established. The con- 
sideration, therefore, of this part of the case is for the present 
postponed. 

In the judgment of Mr, Fraser, he states, in the commence- 
mfent of it, “that the onns of proof inthis case was thrown on 
the plaintiffs, for the defendant had acquired the right of being 
regarded as sone of the legitimate sons of the late Nawas 
Ameenood Dowlah, such being the summary judgment passed by 
the Commissioner. The reason assigned seems to admit the 
correctness of the general rule, and to assign to the appellants 
the burthen of proving what is substantially a ppecative, to the 
inversion also, -in this case, of the ordinary course of proceeding as 
to possession. The title of the respondent, if established, was 
one in privity with the appellants’ title. The mere fact of possession 
of a portion of the disputed property by either party was nota 
matter of any importance to the decision of the question on whom 
the Burthen of proof rested in this cause ; that depended on the 
nature of the issues. 

Mr. Leith made this invtrsion of the usual order of proof a 
subject of complaint against the decision. In many cases, un- 
doubtedly, an unauthorized transfer of possession would work 
serious injury and injustice to a claimant; but in this particular 
Case it does not appear thatthe mistake as tothe transfer of 

Se ey ae : 
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xs —— ig: Fraser, it involved, worked any — injustice or 
imposed any ifficulty on the appellants from which they would — 
otherwise have been free; and their Lordships’ decision is. un- 
affected by this objection. . 

This preliminary objection to the mode in which the case was 
dealt with below being removed, it becomes necessary to view the 
whole of the facts in proof in the cause ; for the case really depends P 
on a conflict of evidence, and the due application of presumptive 
proof. The facts on which the Commissioner grounded his — 
decision he took from the judgment of Mr. Fraser in the Court — 
below, but they require to be stated, with one not unimportant 





a addition, the want of which was made, on the argument, a 
—* ground for questioning the correctness of his view of the facts. 


fe € It appears to have been a mere omission of statement; the fact 
i does not appear to have escaped the attention of the Commissioner. 
i The addition required is this—that the mother of the respondent 


iad entered the Vrzrer’'s family as a servant in a menial capacity, and 
=, served in that capacity for some time, and after some period of — 
ale service was taken behind the purdah. The Vrerer, it may be 


observed, was then simply a daroga’, not much elevated in 
position above the woman whom he hired and afterwards married, 
The facts, then, when stated more fully, should stand thus: that 
| the mother of the respondent entered the service of the darogah, 
5 afterwards the Vrzrer,in a menial position, as cook; that she — 
` was a widow; that the date of her husband's death was not proved; — 
4 that she went out in the course of her service into the bazaar to 
make purchases, and was taken subsequently behind the purdah , 


aE eyy 


that the date of the commencement of her co-habitation with the _ 
: darogah was noteproved ; that the dates of her pregnancy and 7 
a : of the „birth were not proved ; "that the date of the Moottah = 
8* marriage was not proved ; and that it was not proved that any az] 
* change in her position or treatment occurred btfore the date of 


her pregnancy. There is, ‘therefore, a total failure of proof 
whether marriage preceded or follo@ed pregnancy. Mg Fraser 
said that pregnancy commenced during the service. Mr. Camp: 
bell removed the difficulty by a presumption of an antecedent 
marriage. Can the defect of the evidence in this case be supplied 
by a presumption placing that marriage itself at a time anterior — 
to pregnancy? This is the main question in the cause.. ‘ 
It is to be observed, in considering the propriety of strength- 
ening the weakness of the direct proof by this last presumption, — 


that the mother was livingat the time of the trial, and that the —** 








arriage s a — which she was competent to a 
as the et ime Fok the birth of her child. No explana- ; 
bi ot ded by the Judges who have heard this cause 
ev isc z fails on these important points, or why that is 
— ya presumption from marriage which living 
support, especially in a case where the treatment 
rrupted, and an inpediment of more or less weight 
ihe repudiation of the parentage by the reputed 
ORTA be an easy matter to legitimatize a child 
AT marriage by. withholding proof of the time 
nie e, and resting on an inference from the marriage itsell.. 
I sin imilar “reasons may have been present to the minds of 
E7 j yet when they found on the first issue, that the birth 
sded E aooi marriage. It is not important to consider 
ea eal nature: of such a,document. It has no effect whatever 
tus of a legitimate son, whether legitimate by birth or 
egitimate by acknowledgment. The finding of the 
ae not contravene that position. Their finding on 
sue pas to acknowledgment and sonship leaves the respon- 
sec the position of a son ofan unacknowledged father. On the 
of such ason the renunciation may be operative according 
aa 1 | humedan Law ; but it is not conclusive, and may 
contra tradicted. and ——— and does not seem to be 
re » weighty in itself than a declaration by a deceased parent 
in case pei The Punchayet say that the renunciation 
: * i — is, that their law admits it to take effect ; where: 
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b eae Fohe Prity ear Jeswant Sing -jee Ubby Srue-fee N: 
* ara 
ug i Sing jee» Cbd Sin-jee (1). Had this deed of renun- 

ciat tii m been evidence on which reliance could be placed as 


te 9 the denial of sonship gvhich it contained, then it might have 
sufficed to displace a mere presumption of legitimacy, founded 
cm emer as a son of one in truth illegitimate. It might 
— ned, and suffice to remove a growing repute. That 
docu nent? however, cannof be relied on. Tt was executed under 
‘gre at. resentment ; it spoke the®mind of one irritated by a 


grievous sense of wrong, and it would be dangerous ta give 
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(1) 3 Moo, I. A., 253. 








k effect to such a document, so prepared’ and executed, and 
to place it in the power of an irritated man to bastardize 
his offspring by an instrument executed under a sense of wrong, 
especially amongst a vindictive race, It is so difficult to credit 
the story that the Vizier adopted the respondent, who on 
that supposition would be the bastard son of a woman of low 
degree by some unknown father, that the insertion of that state- 
ment in the deed detracts greatly from its credit; an untrue 
account of the origin of the Vizter's connection with the 
respondent gives rise to some degree of suspicion that the dis- 
closure of the real state of the case might aid the respondent: Ss 
claim to be deemed legitimate. 

Asitappears, then, that the Punchayet below, and the 
Court which adopted its finding, attached an undue importance 
to this deed of renunciation, and as this undue estimate of its 
weight may have greatly influenced their findings on the other 
issues, the learned Commissioner seems to be substantially 
correct in forming his own judgment independently of the 
findings, in which there had been a miscarriage. Whether he 
was correct in deciding the issues in favour of the respondent, 
is a doubtful and difficult question. It would be desirable to 
know to what authorities, if particular cases were in his 
contemplation, Mr. Campbell refers. 

Unfortunately he does not name any, but he refers to Mr. 
Baillie’s “Book on Inheritance” as questioning the broad 
assumption that “mere continued co-habitation suffices to raise 
such a legal presumpti8n of marriage as to legitimatize the 
offspring.” This statement drops the important qualification 
“with acknowledgment.” | 

This binding decfsions on this subject must be looked for 
in the judgments of the Privy Council. No decision can be 
found there which supports so broad an assumption, or which, 
when rightly understood, isin conflict with thé law, as stated 
by the priests in this case. 

The presumption of legitimacy from marriage follows the betr 
and whilst the marriage lasts, the child of the woman is 
taken to be the husband’s child ; but this presumption follows the 
bed, and is not antedated by relatidn. An antenuptial child 
is illegitimate. A child born out of wedlock is illegitimate ; if 
acknowledged, he acquires the staéus of legitimacy. When, 
therefore, a child really illegitimate by birth becomes legi- 
timated, it is by force of an acknowledgment — or implied, 
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directly proved or presumed. These presumptions are inferences 
of fact. They are built on the foundations of law, and do not 
widen the grounds of legitimacy by confounding concubinage and 
marriage. The child of marriage is legitimate as soon as born 
The child of a concubine may become legitimate by treatment as 
legitimate. Such treatment would furnish evidence of 
acknowledgment. A Court would not be justified, though 
dealing with this subject of legitimacy, in making any 
presumptions of fact which a rational view of the principles of 
evidence would exclude. The presumption in favour of marriage 
and legitimacy must rest on sufficient grounds, and cannot be 
permitted to over-ride overbalancing proofs, whether direct or 
presumptive. Thecase of Mahomed Baukar Hoossain Khan v. 
Shurfoon Nissa Begum (1) afirms this principle. 

Their Lordships said in that case, which was one of 
legitimacy under the Mahomedan Law :—“In arriving at this 
conclusion, they wished to be distinctly understood as not 
denying or*questioning the position that, according to the 
Mahomedan Law, the Jaw which regulates the rights of the 
parties before us, the legitimacy or legitimation of a child of 
Mahomedan parents may properly be presumed or inferred from 
circumstances without proof, or at least without any direct 
proof either of a marriage between the parents, or of any formal 
act of legitimation. Here there is, to their Lordships’ judgment, 
an absence qf circumstances sufficient to found or justify such 
a presumption or such an inference.” 

Their Lordships are not aware that* these principles have 
ever been lost sight of in the Courts in India. They believe 
that they have been constantly observed by, and have guided 
the decisions pf their Lordships in the Judicial Committee. 

In the case of Kiwjak Aftdayut Oollah v. Nat fan 
Khanum (2) already cited, itis observedin the judgment: —“With- 
out going into the question of the-oral evidence, whether there 
Was an express acknowledgment of the child by Fyz Ali Khan, 
as tie son or not, there seems to be that which at least is 
tantamount to oral evidence of any declaration, because there 
is a consecutive course of treatment both of the mother and the 
child for a peTiod of between seven and eight years, under circum- 
stances in which it appears to their Lordships to be next,to 
impossible that such a mode of treatment would have been 


(1) 8 Moo. I. À., 159. (2) 3 Moo. I. A., 323. 
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es | “continued except from the presumption of. the aa ha bitakions 
» and of the son being. the issue of the loins of Fyz Ali Khan.” 
| ‘The co-habitation alluded to in that judgment was continual ; it 
was proved to have preceded conception, and to have been 
between a man and woman co-habiting together as man and 
wife, and having that repute before the concept on commenced ; 
and the case decided that not co-habitation simply and birth, but 
that co-habitation and birth with treatment tantamount to 
< acknowledgment, sufficed to prove legitimacy. The presump- 
tion throughout the whole judgment is treated as one of fact. 

It would be much to be regretted if any variance on this 
important matter arose between the decisions of the Courts and 
the text of the Maliomedan Law of legitimacy as understood and 

declared by the high priest, connected as their law and religion 
ad are. Such a variance exists between the law as expounded in 
‘this case, and the position contained in Mr. Campbell’s judgment, 
that “mere continued co-habitation suffices to raise such a legal 


na position, if established, would have sufficed to legalize the status 


presumption of marriage as to legitimize the offspring.” This 


i 


* of the claimant in the case before referred to; Mahomed Bauker | 


3 Ffoossain Khan v. Shurfoon Nissa Begum (1) for ih that case 
there was abundant evidence of continued co-habitation be- 
tween the father and the mother of the claimant; but as 
there was no proof in that case either of marriage or of 
acknowledgment, he was adjudged to be illegitimate. 

> This case, then, must be determined on the principles of | 
$ evidence which are applicable to presumptive proof, every reason- 
i able legal presumption being made in favour of legitimacy. The 
— force of presumptions of fact as evidence will vary with varying 
eee | circumstances, and cannot welle be fixed by decision. The 
Va Courts have properly presumed, in many cases, both marriage and 
F acknowledgment; for to presume acknowledgment, and to consider 
P treatment as tantamount to it, is virtually the same thing. The 


"take place with respect to acknowledgment as with respeti-teany 
other subject ; and whilst matters of the highest import_are 
capable of being inferred and are inferred from circumstances, Jt 
would be a merely arbitrary limitation of legitineate inference 
toeexempt this one subject from its operation. 

Mr. Campbell's conclusion that the respondent wad the son 


ij (1) 8 Moo, I, A., 159. - 





P loss or destruction of evidence by time or design is as likely to i 
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of the late Vrzrer seems to their Lordships a just inference from 
the facts, nor does it seem to be at variance with the opinion of 


Mr. Fraser. Mr. Campbell treats this asthe only question of 


fact in the case. But the issues distinguish properly between 


“sonship and legitimate birth. Mr. Fraser keeps that distinction 

clearly before him, in hisjudgment. Mr. Campbell, indeed, does not 

_ appear to have lost sight cf it, but to have considered that he 

“was entitled to presume the respondent’s legitimacy, if co-habit- 

ation of his parents, and his birth from them at any time, 
whether before or after the marriage, were established as facts. 


Mr. Campbell does not question, in his judgment, the correct- 
ness of the opinion expressed by Mr. Fraser, that pregnancy 


commenced during the service. At that time co-habitation, in 


the sense of permanent intercourse such as takes place ordinarily 


between man and wife, is not provedto have existed between the 
late Vrzrer and the mother of the respondent. The evidence for- 
bids the presumption that that kind of co-habitation commenced 
+ with her service, for a change in the treatment of her énsues when 
she is taken, behind the purdah, and the antecedent relation, 
according to the evidence, was that of ordinary servitude. If 
pregnancy occurred, as Mr. Fraser is of opinion that it did, 


during that service, and when she was in the habit of going from 
the house freely into the 4Jazaar, sexual intercourse then in 
that state between her and her master would not have the 
character ob co-habitation of a permanent nature, such as under 
this head of law distinguishes concubinage from casual inter- 
course. It the subsequent marriage were adjudged to have 
relation back, by presumption of law, to the time of impregna- 


tion, then such a presumptio jusis would destroy altogether the 
difference between a law which admits to inheritance and a law 


which excludes from, inheritance an antenuptial child. As a 


Presumption ofsfact sich a presumption is admissible, but then it 


must be subject to the application of the ordinary principles of 


evidence. > 
subsequent marriage, so far from furnishing, as Mr. Camp- 


bell DERETA ground for presuming a prior marriage, Prima 


facte,; at least, excludes that presumption, Therefore, no ground 


exists for presuming a marriage antecedent to the JA/esttas 
marriage which at some period or other was established between 
the Vizier and the mother of the defendant. Laying, then, this 


“presumption aside, it appears to have been found in the Court 


below, on evidence which justified that finding, that pregnancy 
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commenced during the time when the mother of the respondent 
lah - Was in service, and before she had the acknowledged status of a 
-= Moottah wife. There was a marriage, but when it does net 
appear. It does not appear when the intercourse began which- 
led to the birth, nor what wasthe nature of it, whether casual 
or of a more permanent character. It is obvious that the preg- 
nancy might induce the desire to give the woman the reparation 
of marriage. No difficulty is suggested about rendering these 
dates certain, which are now left utterly uncertain. 
The treatment of the respondent by the Vester appears for 


Po icr many years to have been that of a son by its father: this, how- 
in, ever, is correctly treated by Mr. Fraser as inconclusive in itself,'since 
a a son conceived before marriage, and whom his father desired to 
— recognize at some time as a legitimate son, would receive similar 


treatment. The treatment itself, therefore, does not suffice to 
4 dispel the darkness in which this case is left. The onus of proof 
lay on the respondent, on the pleadings in this cauge, to prove 
a his mother’s marriage, and his own legitimacy as a child of that 
’ marriage. There has been no continuing treatment Gp to the 
time of the father's death ; there has, on the contrary, been an 
pi absolute denial of paternity by the reputed father ; there is no 
g proof of any acknowledgment, but there is proof of treatment. 
oy strong enough to prove legitimacy inan ordinary case, but of 
treatment not inconsistent with the sfatws of ason conceived 
before marriage. It is shown that the respondent did “not receive 
all the honours which bis brother received. This circumstance 
is much pressed against him by the appellants. 

It may be, however, that the inferiority of his mother's condi- 
tion, or his own later birth, caused the difference ; or, on the other ~ 
hand, the father may have postponed a legitimating acknowledg- 
ment, being as yet undecided as to his futune treatment of him, 

and he may have waited to see how the youth conducted himself ” 
at puberty. The circumstance of some inferiority of condition 
having been continued down to the time of final rupture, tesame 
extent supports the case of the appellants, that the respondent 
was not legitimate. Their Lordships are, therefore, of opinion, 
that the decision of the Commissioner is founded upoa presump- 
tions not warranted by the facts of the case, and in some degree 
upon a misconception of the authorities, and ought not*to be 
allowed to stand. They will, therefore, humbly advise Her 
Majesty? to reverse that decision, and to affirm the judgment of 

the Court of first instance, Considering, however, that the N 
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es (4) that according to the Mahomedan Law the | ; 
| e follows the bed, and is not antedated by Cet a 
d really iNegitimate may become legitimated by acknowledg- —— 3 

h may be — or implied, directly proved or presumed ; l 





efie — — — — though supported by a deed 
rot * | repudiation by the father. ‘Acknowledgment’ in its legal 
— Law, requires something more than a mere recogni- 
fy for, in orde. to effectually confer the sfatws of legitimacy, it 
1 acknowledgment of an antecedent right, or, in other words, 
n of ‘legitimacy as a son? See Abdul Razak v. Aga Mahomed 
it, L. R., 23 Calc, 666). The doctrine of acknowledgment has 
* ‘no application to cases in which there was an absolute bar or 
| valid marriage between the acknowledger and the mother of 
Petia of its birth. See Liagut Ali ve Kayitnwnnesen (1. L. R., 
15 All., . s S Aizunnissis v. Narimunnessa (1, L. R., 23 Calc., 130). Acknowledg- 
P: child when duly made not only legitimatize the child, but has also 
the | f giving to its mother the s/afue of a wife, though there may be no 

of any marriage. See Makatala Btlee v. Prince Halimuzzuman (10 
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AGA MAHOMED JAFFER BINDANIM.” 
{ Reported in J. L. Ra 21 Calc., 666.) 


The judgment of their Lordships was delivered by 
Lorp MacnaGuTexn.—Hadji Husain, who was a member of a 


Mahomedan family belonging to the S/ra sect and settled in 
Calcutta, traded as a merchant in Rangoon, made a fortune, and 


died there, married but without issue, in February, 1890. He 
left a will by which he purported to dispose of all his property. 
Hadji Husain had an only brother of the full blood called Abdul 
Hadi, who died before him in March, 1856. He, too, was 
engaged in business in Rangoon for many years, but his career 
was less prosperous, and he returned to Calcuttaa poor man 
some time before his death. The appellant claimgto be the 
lawful son of Abdul Hadi by a Burmese woman, and as such to 
be the heir or one of the heirs of Hadji Husain and entitled 
therefore to ashare, in so much of his estate as he could not 
dispose of by will according to Mahomedan Law. For the 
purpose of the present case it is conceded that the appellant's, 
claim is well founded, provided he can make out that he either 
is or is entitled to be treated as the lawful son of Abdul Hadi. 
And the only questions on this appeal are these : (1) Has it been 

established that a valid Marriage took place between Abdul Hadi 
and the appellant's mother, Mah Thai, who was undoubtedly a 
Buddhist when she met her alleged husband? (2) If proof of 
legitimaey is wanting, is there sufficient evidence of the legiti- 
mation of the appellant by acknowledgment ? 

The learned Recorder found that there was no fost a 
holding upon the evidence that Mah Thai-was nota convert * 
to Mahomedanism. “It would, it seems to me,” he observed, 
“he a mere mockery of the Mahomedan religion to — 
there was a conversion, when there was noteven a semblance 
of discussion on the subject, when no priest intervened, and when 
the utmost the alleged convert cafi say is, that she repeated 


_ prayers in a language she did not understand.” Taking this view 


he thought it unnecessary to consider the evidence’ as to 
aaa ae No acknowledgment #in his opinion could 
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T MAHOMEDAN LAW.“ 


confer the status of legitimacy upon the offspring of a Maho- 


medan and an unconverted Buddhist. 


The learned counsel for the appellant took exception to the 


proposition upon which the Recorder's ruling seems to be based. 


It was a mistake, they said, to talk of conversion. No Court can 
' test or gauge the sincerity of religious belief. In all cases where, 
according to Mahomedan Law, unbelief or difference of creed 
is a bar to marriage with a true believer, it is enough if the 


_ alien in religion embraces the Mahomedan faith. Profession 
With or without conversion is necessary and sufficient to remove 


the disability. 


This criticism seems to be well founded. But the correction 
doés not mend the appellant’s case. There is nothing in the 
evidence tending to show that Mah Thai made any profession 
of the Mahomedan faith before or at the time of the ceremony 
which is said to have constituted marriage. Mah Thai was a 
witness for the appellant. She said that she knew nothing 


_ about the Mahomedan religion ; and all her life she lived and 


worshipped as a Burmese. While co-habiting with Abdul 
Hadi she ‘worshipped as he did; she repeated his prayers. 
But she added that she did not understand the meaning of a 
single word. In re-examination she said that she ceased to 
6e a Buddhist during her co-habitation with Abdul Hadi from 
the time of her marriage. 

The leayned counsel for the appellant then invited «their 
Lordships to embark on a wider inquiry. He proposed to 
examine and discuss the tenets of Buddhism with the view of 
showing that Buddhists come under the same category as 
Jews and Christians, with whom undoubtedly Mahomedans may 
intermarry. , But it was obvicasly impossible fôr their Lordships 
to entertain the question in the present case. In the Court 
below it was common ground that such a marriage would be 


2 3 a ` = 
invalid, and there” was therefore no evidence before the Court 


directed to the point. 

Tt the next place it "Wiis urged that every presumption 
ought to be made in favour of marriage when there had 
been a lengthened co-hgbitation, especially in a case where 
the alleged@marriage took place so long ago that it must be 
dificult, if not impossible, to obtain a trustworthy account ol 
what really occurred. There would be much force in this 
argument—indeed i would be almost irresistible—if the 


conduct of the parties were shown to be compatible with the 
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existence of the relation of husband and wife. “In. cašes ike: 
“th he present, conduct is a very good test, and a safer guide — 
- perhaps than the recollection or imagination of interested | or 
biased witnesses. Mah Thai's own account of the way in which | 
she was treated may be accepted as a fairly truthful — story, 
considering her relationship to the claimant, and the fact 
that she is speaking of what occurred many years ago. The 
alleged marriage took place somewhere about the year r854 
If that date is correct, the connection between her and her 
alleged husband ceased in 1856, though Abdul Hadi did not 
leave Rangoon for good until more than twenty years afterwards. 
“The marriage was proposed to her, she says, by a married sister 
of hers who was living in Rangoon, and who sent for her 
from her native village—a place called Mangi about a half 
a day’s journey off. She had already been married once, but 
that marriage was dissolved by mfitual consent. Abdul Hadi 
was brought for her to see. She asked him if he would look 
after her and co-habit with her for a long time and he said 
he would. He came four or five times before the marriage, 
He said he would invite his male relatives, but he was not 
going to invite his female relatives. At the marriage some 
money and a ring were put into her hands as dower; with that 
part of the ceremony she seems to have been previously 
acquainted and to have been careful to insist upon it; and 
her consent to the union appears to have been given in due form. 
Then we have a picture of her married life. After the marriage 
she was not allowed go go out. She never saw any of her 
husband’s female relatives. She did not know why they did 
not come to see her. She was not allowed to goto the mosque. 
She knew that wives of Mahomedans go to the mosque, She | 
did not go because Abdul Hadi would not allow her. None 
of the female members of the Mahomedan community visited — 
her, nor did she visit them. She never .saw Hadji Husain- 
or any of Abdul Hadi’s male relatives. At the end of abouts 
a year and a half, when she was far gone in pregnancy, § tent — 
back to her mother’s home in Mangi. She was confined there 
of a boy, whom she identifies as the present appellant. When- 
the child was born she sent a .message to Abgul Hadi to 
tell him of the birth. His answer was that he was busy and z 
could not come. He sent, however, money for experses, and 
he sent a message to her parents to look r her. On two oc- 
casions afterwards he went to Mangi t visit her, returning to- 
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MAHOMEDAN LAW. 


Rangoon in the evening. The first visit was about six months, 
the second about twelve months after the birth of the child. On 
the first occasion, Mah Thai says she saw Abdul Hadi alone, 


but nothing in particular was said. He wrote on a piece «f 


Og lle Mahomedan name for the child. Afterwards for fear 
it would be lost it was copied on a palm-leaf. The name 
Vins never used. The paper and the palm-leaf have disappeared. 
But Mah Thai says the name was “Abdul Razak," and that 
name has been reproduced or adopted in connection with this 
claim. On the second occasion, according to Mah Thai's state- 
ment, Abdul Hadi wanted to take the child to Rangoon, and 
wanted her to go with him. She said she was not well yet 
and that the child was not old enough. That was the last 
occasion on which Mah Thai saw Abdul Hadi. So far as 
appears she never even heard from him or of him afterwards. 
He was at that time apparently in prosperous circumstances, 
but he madę no provision for her or for the child, and he left 


| the child to be brought up as an unbeliever without so much 


as performing the primary rite of his religion. Mah Thai was 
very badly off, but she never applied to her alleged husband fo: 


assistance, nor did she make any attempt to see him, though 


she knew where he lived, and he had, she said. been kind 
to her while they co-habited together, and she liked her life 
with him. At the end of two years, or four years as she says 
in one place, she married a Burman by whom she had seven 
children. Then she was divorced and at ghe time of the trial 
she appeared as the wife or partner of a fourth consort. 

Abdul Hadi continued to reside in Rangoon for a good many 
years, paying occasional visits to Calcutta. After a time he me! 
with reverses and left Rangoon altogether, The last years of his 
life he spent at Calcutta, living as a pensioner onthe bounty of hi- 


_ “brother, Hadji Husain. 


The child was brought up by Mah Thai's s parents who were in 


humblecircumstances. As* Moung Hpay,” which was the name 


they gave him, he lived till he was about thirty-five, with no 
higher aims or aspiration, than those of an ordinary Burmese 
peasant. When the heirs of Hadji Husain were wanted, he was 
discovered in the jungel at Mangi by some enterprising gentlemen 


‘at Calcutta who took the matter up asa speculation. They put 
- him forward as the missing heir, and “ Moung Hpay" has become 


pa 


t 


an altas for “Abdul Razak”. Their interest in the success of the 


_ claim is at least a guarantee that no stone has been left unturned 
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—— the case to be presented in as favourable an aspect as 
D posible x ra 
In the course of the argument Mr. Wheeler, the Tatt 
Clerk of the Privy Council, referred their Lordships to a case, 
decided by the Special Court of British Burmah in 1875. Itis to 
be found at page 75 of Mr. Christopher's Collection of Circular 
Orders and Judgments, published under the authority of the 
Judicial Commissioner in 1881. The opinion delivered by the 
Court throws so much light on the practice relating to mixed 
marriages in Burmah, and the position held by the wife and 
children when there is a lawful marriage, that it will not be out 
of place to quote a passage from it. After stating as a matter 
apparently not open to controversy that in order to constitute a 
valid marriage between a Mussulman and a Burmeze woman, the 


TS woman must frst apostatize and embrace Islam, the judgment 
R i proceeds as follows :— ` 

b l : “In a country like this where a large number of Mahomedans 
E from other countries have taken up their residence, fnd in very 
j ; many cases their permanent abode, and when the natives have 


no race prejudices against alliances with foreigners, and whose 
religion offers no impediment to such, we find these mixed 
t marriages everywhere existing among them, which have been 
i duly celebrated according to Mahomedan rites; the wife having 
5: previously renounced her own religion and embraced that of her 
i husband. Such an alliance is not regarded by either party as one 
of a temporary character, or in any way partaking of concubinage 
such as the /aisons which at one time prevailed here between 
Europeans and the women of the country, but as a formal and a 
binding marriage. It only requires a short experience of this 
i country to know that these marriages are regarded amongst the 
Mahomedan community as being of as binding a character, and 
as conferring on the wife as honourable a position in the family as. 
if she had been of Mahomedan‘descent, for she holds the same 
position as the husband's other wife does, if he happens to 
have another. The offspring likewise of these marriages are 
bought up in the Mahomedan faithyand are acknowledged b 
their father as his legitimate children, nd at his death share. his 
property as such, The Burmese wife also takes the wife's share, 8 
if ske is the only one, or divides it with the other or others. as * 
the case may be; and these rights, both as regards the children * 
and the wife, are recognized by our Courts.” “3 
If this be a correct description of the position of a Burmese — 
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ate 1 it ‘a — ————— settler in Rangoon, 
1d require a very ‘violent presumption in favour 
» enable the Court to hold that Mah Thai was 
fully wedded ito Abdul Hadi. It is tolerably obvious that 
her Abdul Hadi nor Mah Thai regarded the ceremony which 
receded t iei k co-habitation in the light of a lawful and binding 
riag ge. e. On this point their Lordships are glad to find them- 
elves entir ly in accord with the Court below. 
si “he on a ly question remaining for consideration is the question 
c T nO wledgment, with which the learned Recorder dealt in 
h ra summary way. The learned counsel for the respondent 
rot deny | that Abdul Hadi might have married Mah Thai, 
> doubt he might have done if she had embraced Islam, nor 
tl Kay contend that the intercourse between Abdul Hadi and 
Mah | Thai was of such a character as to prevent the possible 
— legit imation of the offspring: Their contention was that there was 
r po acknowledgment in the legal and proper sense of the word, 
alth ough there may have been an admission of paternity. 
3% The learned counsel for the appellant cited various texts, 
‘which, taken apart from the context, would seem to show that 
1y -admission of paternity, though made casually and not 
nded to have a serious effect, would be sufficient to confer 
coe of legitimacy. It is not in their Lordships’ opinion 
} yto examine these ancient authorities, or to inquire 
se they are applicable to a state of society very different 
1 Ion hat which existed at the time when they were promulgated. 
ai r Lordships are bound by the decisio of this Board which 
sc l — the point. The question arose in the case of 
* if t-dowla Ahmed Hossein w. Hyder ossein Khan (1). 
here vit was contended that the claimant, who was defendant in 
the av and Tespondent on the appeal, had been acknowledged 
s putative father. The fact of acknowledgment was denied 
ae “appellant, and a deed of repudiation was set up, in which 
her expressly repudiated the claimant as his son An 








| 





| issue was framed in these @rms : “Has the deed of repudiation 

, —— 
je effect of cancelling previous acknowledgment of defendant's 
im: oy, if such were made ?’’ In the course of their judg- 


ae 104 of the report) their Lordships comment upon 
at issue, It was, they said, “very correctly framed. It 
substitutes for the ambiguous word ‘sonship’ which might inclide 


(1) t: Moo. I. A., 94 
6 i 















































CENTRAL LIBRARY 





é s -_ TA : ; r — 
X ⸗ ù a as a A e Tm A A r * | -j < % 
g Eta ~ 2 $ UIA ae © : ——— * wie. ~d ‘ 
SELECTION C ELE ADI ; CASES. ii 
A a te a ws * 






- 
~ Ae 


| illegitimate son, the word ‘lesitimacy’, and uses the word 
ic cnowledgment” in its legal sense, under the Mahomedan Law, 
at acknowledgment of antecedent right established by the 
acknowledgment on the acknowledger, that is, in the sense 
of a recognition, not simply of sonship, but of “legitimacy as a 
son”. It is clear that it is in that sense that the term, “‘ac- 
‘knowledgment”, is used in a later passage of the judgment 
which has often been cited, where their Lordships say “a child 
born out of wedlock is illegitimate ; if acknowledged, he acquires 
the status of legitimacy. When, therefore, a child really illegi- 
timate by birth becomes legitimated, it is by force of an acknow- 
ledgment, expressed or implied, directly proved or presumed. 

It cannot be contended that there was any acknowledgment 
of legitimacy in the present case. The so-called acknowledgment, 
even if the evidence on the part of the appellant is accepted as 
true in every particular, cones to nothing more than an ad- 
mission of paternity which was not intended to have the serious 
effect of conferring the status of legitimacy. A witness is pro- 
duced who says he accompanied Abdul Hadi on his second visit 
to Mangi, and that Abdul Hadi told him that he was ‘going to 
see his son. And there is some other evidence to the like effect. 
Then there is some evidence that Abdul Hadi, though he had 
no property, left a will, bequeathing everything to his brother. 
Hadji Husain, in which he mentioned that he had offspring 
in Burmah. According to one witness he named the offspring as 
“Abdul Razak”, and expressed a wish that his brother should 
give him “something.” lhe will it seems was sent to Hadji 
Husain, but it is not forthcoming, nor was it acted upon. 
Assuming however every word that is said about it toobe 
perfectly true, thee evidence falls yery far short of such an 
acknowledgment as would confer the s/aéns of legitimacy upon 
an illegitimate child, : 

Their Lordships, therefore, in the result agree with the e% 
learned Recorder in thinking that the appellant's claim fails, 
and they will humbly advise Her Majes?y that the appeal -must 
be dismissed with costs. 


3 Appeal dismissed. 
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BAKER ALI KHAN 
v. 
ANJUMAN ARA BEGAM." 


SADIK ALI KHAN 
v. | 
ANJUMAN ARA BEGAM. 
(Reported in L. Ra GOT. A. 94; 1. L. R, 25 All, 236.) 

The judgment of their Lordships was delivered by 

SIR ARTHUR Witson. The suit ont of which these con- 
solidated appeals arise relates to the devolution of a part of the 
property of Haji Begam, a Mahomedan lady who died at a very 
advanced age on January 19, 1894. She was a daughter of a 
former King of Oudh, and the family to which she belonged are 
Siiahs and governed by the Shiah law. 

Haji Begtim was married to Ikhtidar-ud-daulah, who died in 
1883, and the issue of that marriage was a son, Zaka-ud-daulah, 
who died about forty years ago, leaving issue by three different 
mothers, Farzana, Haidri, and Jafri. By Farzana he left a son, 
Faz! Ali, who is dead without issue, and a daughter, Najmunnissa, 
who died leaving a son Baker Ali, the first appellant. By Haidri, 
Zaka-ud-daulah left a daughter, Shazada, since deceased, whose 
daughter is gthe first respondent, By Jafri he had a daughter, 
Wilayeti, who died leaving a son, the second respondent. 

On July 10, 1890, Haji Begam executed E document, the legal 
effect of which isin controversy, under which it is contended by 
the appellants that certain portions of Haji Begam’s estate have 
become wagf devoted to religfous purposes. Under this docu- 
ment Sadik Ali, the second, and Baker Ali, the first appellant, 
were to be executors and mufawa//fs ; and on January 2r. 1895, 
Sadik Ali alone obtained probate -of the document as a will, 
Baker Ali being a minor. „ 

On June 8, 1895, the now respondents filed the present suit 
against the appellants in the Court of the Additional Civil Judge 
of Lucknow. They alleged that they were entitled as heirs of 
Haji Begam té™two-thirds of the property, which should pass to 
her heirs, while they admitted that the other third passed to the 
first appellant, Baker Ali, as their co-heir. And they claimed to 
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SELECTION OF LEADING CASES. 
have it established that the alleged will of July 10, 1899)" was 
vaia as against them as heirs, and to recover two-thirds of thean 
property affected by it. 

The Additional Civil Judge, who heard the case, held that the 
plaintiffs, the now respondents, had failed to prove that they were. 
heirs of Haji Begam. As to the second question, he held that 
the will was not valid against heirs ; but as he had found that the 
respondents were not heirs, he dismissed their suit with costs. 
Against this decision an appeal was brought to the Court of the 
Judicial Commissioner of Oudh, The two Additional Judicial 
Commissioners, who heard the appeal, differed from the first Court 
on the first question, and held that the now respondents were 
heirs of Haji Begam, while they agreed with the first Court as to 
the effect of the will; and they accordingly reversed the decree of 
the first Court, and made a decree in favour of the now 
respondents on all points, Against that decree the present 
appeals have been brought. ) 

With regard to the question whether the respondents are 
heirs of Haji Begam, their case is that their mothers Shazada and 
Wilayeti were the legitimate children of Zaka-ud-daulah, inas- 
much as the respective mothers of those ladies, Haidri and Jafri, 
were his wives, married to him in the mutai or temporary form, 
which is accepted as valid by the Srah law. | ‘ 

On the other side it was alleged that Haidri and Jafri were 
both sisters of Farzana, the first wife of Zaka-ud-dawlah, and that 
Farzana was living aft the time of the supposed marriages with 
Haidri and Jafri, so that there could have been no lawful marriages 
with them. Both Courts in India have found that the facts 
necessary to support this contention are not proved; and t heir 
Lordships were not asked to review these findings. 

It was also urged in India as matter of law that a child ofa 
mutar marriage is not legitimate without proof of acknowledgmeng 


by the father; but this cohtention was abandoned before their H 


Lordships. < 

The case that remains on behalf of the appellants is that x, 
neither Haidri nor Jafri was married to Zaka-ud-daulah, that they | 
were mere slave girls, and that their*tchildren by _Zaka-ud-daulah 
were the fruit of illicit intercourse with him, The issue thus 
raised, which is one purely of fact, is the one upon which the 
Courts in India have differed. 

There is no direct evidence of either marriage—a point upon 
which the Courts in India have not laid much stress, and under _ 
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think. Viy Thiers is no 
- of the children by their father—a 
is of les ance than it might otherwise have — 
on o t A : ea that, when he died, the two children 
night have been affected were very young, 
rriz e and legitimacy may, of course, be proved in such 
i pa: means. In the present case the most important 
1 favour of legitimacy consists of a series of statements 
mi Taji Begam herself which were admitted as evidence by 
the: “© — in India, and their Lordships think rightly. It appears 
that Haji 5 egam wasin receipt of a pension from Government 
k as a wasika; and, according to the practice in force, such 
j pe A * rs were from time to time called upon to make state- 
— sto ‘the. Wasika Office, a department under Government, as 
o were their heirs. A series of such statements by Haji 
‘extending from 1860 to 1890 is in evidence. It also 
: that from time to time Haji Begam was asked by the 
— Mers to furnish explanations of the statements sub- 
ed by, her, and several letters in reply to such inquiries have 
bee roduced. In these documents, beginning with that of 1860 
Picea | to and including that of 1885, Haji Begam speaks of the 
line of udri and that of Jafri as heirs in exact'y the same terms 
as ‘line of Farzana, whose legitimacy is not questioned; she 
s of Shazada and Wilayeti as her grand-daughters and as 
dau aghter of Zaka-ud-daulah ; she speaks of Shazada, at a time 
bel ore Wilayeti was born, as daughter of a mutilar wite, coupling 
r as such with Najmunnissa ; and She speaks of Jafri as a 
* still alive. In her statement of 1890, it is true, she 
te 1 the respondents from her list of heirs. In her letter of 
1 tionshe gave her reasons for this, which do not seem to be 
neon with her previous statements of fact, but which were 
not Ot ac acc cepted as satisfactory. 
PEF ir Lordships think that the Appellate Court was right 
in g avin T: g great — to these documents. Aney come from a 
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; muineness; they contain the statements of one who had 
: +3 — of knowledge, made at times when no such con- 
_ trover: 5 y as Me present can well have been in contemplation ; and 
the: ste tements are such that, if true, they seem to conclude this 
‘par rt of the case. j 
khtidar-ud-daulah, Haji Begam’s husband, who died in 1883, 
to have been in receipt of a wasika, and when he 
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died a question arose as to who should succeed to it. A petition 
was presented jointly. by Fazl Ali, Shazada, and Wilayeti 
describing the deceased as their grandfather, and asking that 
his pension should be allotted to them. This petition, their 
Lordships think, has been duly proved, and it seems to be by 
necessary inference a statement by Fazl Ali, and a statement 
against his own interest, that the title of his two cousins was as 
good as his own. And so far it confirms the far more important 
statements of their grandmother. 

On the same occasion inquiry was made from the Wasika 
Office of a number of persons as to the heirs of the deceased man; 
and the answers then obtained from them with the evidence of 
the same persons at the trial have been received. This evidence, 
however, is of very inferior value to that previously referred to, 
for it consists at best of hearsay seports of statements Said 
to have been made by members of the family. “The learned 
Judges, who heard the appeal in India, do not appear to have 
attributed much importance to it, and their Lordships do not rely 
upon it for the conclusions at which they have arrived. . 

In support of the respondents’ case reliance was further placed 
upon the treatment of Haidri, Jafri, and the descendants of each 
in Haji Begam's family, which, it was argued, was inconsistent 





with illegitimacy. In dealing with this branch of evidence their 


Lordships will only notice those matters as to which there is no 
controversy of fact. . 

Haidri and Jafri, and their children and grand-children, were 
always treated as members of Haji Begam's family. Haji Begam 
made an allowance to each of those ladies for the maintenance of 
herself and her children. Haji Begam provided for the marriages 
of the children, and such marriages fook place with «members of 
the family; thus the second respondent, Wasi Ali, is married to the 
daughter of the second appellant, Sadik Ali, who» is himself a 
sister's son of Haji Begam. Lasthy, in the will of Haji Begam, the 
effect of which will have to be considereg in another connection, 
when making provision for the anniversary religious ceremonies in 
commemoration of the deaths of certain ladies, the testatrix places 
Shazada in the same list, not only with eNajmunnissa, but with 
the testatrix herself and her mother, and provides alike for all. 

Tọ meet the case of the respondents, reliance has been placed 
upon two lines of defence. First, the learned counsel for the 
appellants has sought to impugn each piece of evidence in detail, 
and in particular has examined and criticized every document 
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jut they have failed to create any doubt isi 
ps! minds as to the trustworthiness or as to the 
e ct of the documents to which, as already indicated, 
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lla ants ; relied —— upon evidence given at the 
TPA esses of cach side, the effect of which is said to have 
v that in the family to which -Haji Begam belonged 
< views as to sexual relations prevailed, and that, for 
= ost es at a legitimate and illegitimate children were 
‘alike. This evidence seems to have had great weight 
e rt of first instance. — 
t is unnecessary to consider what effect ought to have been 
ato this — if the case of the respondents had 
d nd on evidence of “treatment in the family, for this 
s ni ! e case. The statements and letters of Haji Begam and 
the p etitic on to which Fazl Ali was a party related, not to social 
| us r fi amily recognition, but to rights of inheritance. And 
nce in question can have no bearing upon statements 
t subject Certainly, too, it can have no tendency to 
tr e the express assertions of Haji Begam that Shazada was 
the * cae of a mutat wife, and that Jafri was a mutat 
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these reasons their Lordships are of opinion that the 
peu Commissioners were right in holding that 

are co-heirs with Baker Al, of Haji Begam, and 
entitled to two-thirds of the property descending 


_ The second d inquiry involved in these appeals is as to the 
ot ty iva effec of the alleged will of July 10, 1890, 

at ¢ commences with the usual invocation and 
te o the tncestainty of life, and proceeds :— 

em it proper to dispose of by will a third part of my 
À —* d immovable property and that of cash in the way of 
d for eve D in order to improve my condition in the next world, 
3 ‘thing Ke — ents thereof in my lifetime that there 
i; e no quarrel and dispute after my demise, I............ do 
set apart out of my entire property a third part as 
: ow, valuing this date Rs. 54,100 Queen's coin, {Br 
| Of dmambara, &c., and having appointed two 
and mutawalfs (superintendents), named Nawab 
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T — i i | N tm ve CES. 5 
Sac dik Ali — wn Nawab Baker Ali Khan, make my will with 
Sie. following provisos :— — 
(1) That having placed one puecca Jmambara — and 
See possessed solely by me and free from all tansfers with two pucca 
— Mahal Sarais, compound and pucca shops, situate in Mohallah 
ar aan Ara Begam. Pir Bokhara and Lohia Bazar in the Lucknow city, and bounded 
| as under, together with all furniture and articles intended for 
mourning purposes in the month of Motarram and belonging 
to the said /maméara, the detail whereof is given below, under 
the charge of the aforesaid mufawailis (superintendents) I set 
apart for the perpetual expenses of /mammdbara four promissory 
notes amounting to Rs. 54,100, numbered as follows: [The 
numbers are given, as are the boundaries of the /mambara, and 
a list of furniture and other articles].”’ 
n Para 2: “That the monthly and annual expenses of the — 
—* mambara, mentioned above, shall ordinarily be as detailed below, 
se , i and the said executors shall have no power at any time to decrease 
or increase expenses.” [The expenditure is here pregcribed.] 
Para. 3 provided for the minority of Baker Ali : 


J ) That Nawab Sadik Ali Khan and Nawab Bakér Ali Khan 
i" will continue to act us superintendents and managers during 
hhi their lifetime, and after their demise their descendants, generation 
— after generation, will hold the same office. If (God forbid) 
i any of their descendants may turn out of bad conduct and 
p prove incompetent for the office, the British Government and 
ie M oo . 3 ox. m * . s . j se . = — ll 
T Mujtahid-ul-asr (religious leader for the time) conjointly sha 
: 


A appoint two fit persens to act as superintendents for the 
4 Jmambara, and they shail be invested with the afore-mentioned 
powers. Any of the superintendents, desiring to rengemee 
his office, can do so after pponta a new man 1 of his own 
choice. 

“(7) The income arising from the shops and houses shall be 4 
kept with the superintendents, and after defraying miscellaneous* 
expenses of the Jmambara, the surplus shall be distributed 
among Satyeds. ° — —— 

“(8) If, perchance, both the executors or their descendavts 

commit embezzlement and misappropriation, subvert the arrange- 
= ments stated above, or raise any dispute or quascel about the _ 
OSA same, the Magistrate of the district shall, in that case, institute * 
an ‘inquiry, and shall have power to appòint other two. persona 
in their place and act as directed above. 


“(9) The executors shall have no poyer to make any on $ 
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MAHOMEDAN LAW, 49 
of transfer by mortgage or sale, in respect of the above-detailed 1903. 
promissory notes, at any time. Raker Ali Khan 


“(ro) That the said executors shall have power to indorse the Anjuman Ara roll Begam. 


ne i ise in execution of the will, and during my 
notes after nfy demise in executio gm) Sadik Ali Ali Khan 


life-time I shall receive the interest and defray the expenses of 
the /mambara,; way, so long as I live, all sorts of property in 
respect whereof the will has been made shall remain in my 
absolute proprietorship. The expenses incurred after my death 
in obtaining a certificate, in conducting suits in the event of. 
dispute arising between heirs or in seeking any other relief, shall 
be met from the interest arising from the promissory notes, but 
in case of insufficiency the additional expenses shall be paid by 
the superintendents by deducting from such items as they think 
proper, so that they may sustain no personal loss. The super- : 
intendents are further empowered to make a proportionate deduc- 
tion in all the items of annual expenses, if by chance any diminu- 
tion be made by Government in the present rate of interest. 

(T2) In the said Jmambara corpses will be interred with the 
consent of the above-named superintendents. 

“(13) Ifafter the execution of this will, which has taken place 
with my free will and consent, I execute another will or codicil 
revoking this will and disposing of the property detailed above, 
the latter one should be regarded by the Court as null and void.” 

In paragraph 14 it is said : “I have written these few lines as 
a will and hate got it registered”. 

Their Lordships think it clear that this documen” is a will. 
and that its expressed intention is to convey the property with 
which it deals, on the death of the testatrix, to the wnfawallrs. 
the appellants, as wagf for the purposes specified and effect must, 
of course, be given to that intention if the law admits of it. 

It was held, however, by both the Courts in India that under 
the Strath law," unlike the Suns law, a wagf cannot be created 
by will, And though it is not so stated, there can be little doubt 
that the Courts, in so holħng, acted out of deference to the 
decision of a Full Bench of the High Court of the North-Western 
Provinces in 1892 in the case Ol.dgha Alt Khan x. Altaf Hasan 
Khan (1), in which the law appears to have so laid down. Their 


Anjuman ge Regam, 


Lordships have therefore to consider whether the High Court, 


Whose reasons were most fully expressed by Mahmood, J., were 
right in deciding, as they seem to have done, in that case that 
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under Shiah law a wagf cannot be created — will, ar 
the result can be secured indirectly by making a gift of | proper rty 
with a direction to the donee to create the wagf desired. ` 

In considering this question, their Lordships must start with 
certain propositions as to which there is no doubt. A Shiah can 
make a gift. He can make a gift of the kind known as a wagf. p 
He can make a will and can, speaking generally, give a gift by 3 
will. It would seem to follow as a logical inference that he can 
make a wagf by will, as can a Sunni. And in substance and 
effect, it is admitted that he can indirectly do so. It is admitted | 
that he can make a gift of property by will and require the donee 
to apply it as wagf, the contention is that the testator, though: : 
he can do this, cannot himself directly create the wagf by his 
will. The distinction, which has been taken, is thus one of form, 
not of substance; and it is one which has little to commend it 
unless their Lordships are constrained by authority to accept ir. 

The only judicial authority prior to 1892 on the present point 
cited in argument is the case, in 1836, of Wasig Ali Khan v. 
Government (1), mentioned by Mahmood, J., at p, 449 of his 
judgment, in which effect was given to a testamentary wagf of a 
Shiah. Mahmood, J., suggests that the Sudder Court wrongly 
applied Sunni law to the case, and it may be so; but it may 
equally well be that it was not then thought that there was any 
difference on this point between the two Schools of Mahomedan 
Law. The learned Judge suggests also that until the case before 
this Committee in 1841, Rajah Deedar Hossein x. Rance Zuhoor- 
oon-Nissa (2), Shiak law was not consistently applied to Shiah 
cases. And again he may be right, though the language used 
in the case just cited (3) hardly supports him in this’ view, . 
The case before the Sudder Court is not a —“ authority, Si 
but so far as it goes it lends support to the more liberal view 


“= 


upon the question under consideration. T he case of Prince g 
Suleman Kadr v. Durah Ali Khan (4), decided in 1881, shews X 
at least that in the same family to which Haji Begam belonged 
a testamentary wagf was created and apparently went un- a 
questioned. 
On the other hand, the only support for the doctrine that 
a SAtah cannot directly make a wagf by willis to be found, F 
i (1) 65. D. A., 11o. $ j r$ 
~ (2) 2 Moo. I. A., 44t. j- ‘fone Se 
(3) 2 Moo. L A, pp. 477, 478. z ae fee) 
— 37. ema SAA 
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not in any positive statement by any of the recognised authorities 
on Shiah law, but in the reasoning of Mahmood, f., upon 
a number of more or less ambiguous texts, which their Lordships 
have considered with all the respect due both to the opinion 


of so eminent a Mahomedan lawyer, and to the concurrence 
of his colleagues in the Full Bench in his views. 


In the earlier and more important part of his judgment .the 
learned Judge deals with texts, many of them of undoubted 


authority, which purport to lay down the essentials of a wagf 


under Skra law, namely, that a wagfis by definition a contract 
involving offer and acceptance, that as essential conditions there 
must be delivery of seisin, that the gift must be unconditional, 
and that nothing must be reserved for the settlor. 

The last two conditions may, their Lordships think, be 
disregarded for the present purpose. If a wagf may be made 
by will speaking from the death, there is no condition and no 


_ reservation # such a case as the present. Mahmood J.’s reason- 
“ing turns on the definition and the first condition; he thinks 


his conclusion necessarily follows from them, and this is the 


really important part of his reasoning on which the whole 


depends. The argument of the learned counsel for the respon- 
dents was the same: he contended that if you accept the 
texts, a5 you must do, you are bound to accept their logical 


consequences. 
In Abut “Fata ~. Russomoy Dhur Chowdhry (10, in the 


“judgment of this Committee delivered bye Lord Hobhouse. the 
| danger was pointed ont of relying upon ancient texts of the 
Meomedan Law, and even precepts of the Prophet himself, 
of taking them literally, and, deducing from them new rules of 


law, especially When such proposed rules do not conduce to sub- 
stantial justice. That danger is equally great whether reliance be 


_ placed upon fresh texts newly brought to light, or upon fresh 


logical inferences newly drawn from old and undisputed texts. 


‘Their Lordships think it wuld be extremely dangerous to accept 
as a general principle that new rules of law are to be introduced 
because they seem to law yers of the present day to follow logically 
from ancient texts however eauthoritative, when the ancient 
doctors of the law have not themselves drawn those conclusions. 
There are, moreover, special difficulties in the way of accept- 
ing the inference drawn by Mahmood, J., from the definition and 


(E) (804) L. R., 22 I. A., pp, 86, 8-. 
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A conditions of a wags as laid down in the ancient Shiah texts. 
The 1 more important of those texts have long been accessible to 
all lawyers. In none of them does the author. Himmel: ; draw 
the conclusion that the creation of a wayf by wiil is excluded. 
Nor has that conclusion been drawn by any modern writers, who 
have collected and translated such texts, though in other respects 
the difference between the Srah and the Sunni law of ii has 
been pointed out. 

And beyond these negative indications their Lordships find an 
important guide for determining the light in which the definition 
and condition in question should be regarded, as bearing upon the 
testamentary creation ofa wagf, in the closely analogous case 
ofa gifts A gift hke a wagf is defined as a contract requiring 
| offer and acceptance, and delivery of seisin is a condition of the 
č validity of a gift as of awagf. Yet from the time of the earliest 
) Shia’ authorities until now it has always been clear that Srat 
can make a gift by will, The most authoritative. work of 
that School (the one translated by Baillie) contains a chapter on 
wills. This Committee, in Nawab Amin-ood-Dowlah v. Synd 
Roshun Ali Khan (1), affirmed their validity. And the distinction 
drawn by Mahmood, J., is itself based «nthe legal efficacy of a 
* gift by will. Their Lordships think that, in applying the same 
| definition and condition to the case of a wagf, itis safer to follow 
this analogy than to draw the logical conclusions which may 
seem to an acute modern dialectician to follow from the words 
of the old texts, è 

Another part of the judgment of Mahmood, J., deals with 
texts which seem to have little bearing upon the — 





ve | question. They *discuss the consequences of the death of a 
aa settlor before delivery of seisin, and they relate “apparently, not 
— to wills, but to cases in which a man has made a deed of wagf — 
— intended to operate inier VIVOS, but has died before he could — 


complete the transaction by deliv ery. : 

The last part of the judgment ®of the learned Judge cites 
texts bearing somewhat more closely upon the present question, 
But there is no unanimity among them; the learned Judge has 
to choose between texts which he .thinks are omyarious degrees 
of authority, and it is to reconcile those which he accepts that he 
adopts his distinction between the direct and indirect creation 
of a wagf by will. Their Lordships doubt whether the learned 
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ing of the earlier part of his judgment, ` — D z 
p: Siate unable to concur. | | 
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ng reasons thei: Lordships are of opinion that 

vf a laid down by the Allahabad High Court, ard Anjuma A 
by both ı the Courts in India in the present case, to the ay 
ta Shia h cannot create a wagf by will, is unsound. i 
. thus differ from the first Court upon both 
oa — i raised in the case, while they agree with the 
ppell te * urt upon the first and differ upon the second. But 
h ie th at the suit of the plaintiffs, the present respondents. 

as rightly” dismissed by the first Court, though not 
| grounds, 
cir rd: ips will htmbly advise His Majesty that the ele o 
cree per fi _ > Judicial Commissioners’ Court should be set aside 
POSES, é and that of the Additional Judge of Lucknow affirmed, 
The respondents y will pay the cost of these appeals. 
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Nore D Tits ie decides that a Séré can create a wog/ by a will, and thus 
ver r-rules th e decision ofa Full Bench of the Allahabad High Court in the case 
i i Khan v Altaf Hasan Khan (E. L. R. t4 All, 420). 
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BRIJ MOHAN LAL. 
t. 
ABUL HASAN KHAN." 
[Reported in J. L. Ra 7 All., 775-] 


The following judgments were delivered by the Full Bench: — 
Maumoop, |].—These two connected appeals have been 
referred together to the Full Bench as presenting the same 
question for determination by the, Court, and I have been 
requested by my ‘learned brethren to deliver my judg- 
ment first. The question is exactly the same as that which 
was raised in Shetkh Kudratulla v. Mohini Mohai Shaha (1). 
The order of reference in F. A. from Order No. 135 of 
1883, after alluding to certain rulings of this Court and of the 
Calcutta Court, and considering the great importance of the 
points of law involved, refers tothe Full Bench the followings 
question :—“ In a case of pre-emption, where the pre-emptor and 
the vendor are Muhammadans and the vendee a non-Muhammadan, 
isthe Muhammadan Law of pre-emption to be applied to the 
matter, in advertence to the terms of s. 24 of Act VI of 1871?" 
This questien presents Mself to my mind in two aspects. The 
first is, whether s. 24 of the Bengal Civil Courts Act renders it 
imperative on this Court and the Courts subordinate tomit (o 
administer the Muhammadan Law om cases of this nature? The 
second is, what is the Muhammadan Law of pre-emption in 
regard to the point before us ? — 
The first of these questions depends upon the construction to 
D be placed ọn s. 24 of the Bengal Civil Courts Act (VI of 1871). 
In discussing this, I shall be within the recognized rules of inter- 
* * pretation in reviewing shortly the history of the particular section 
in question. It is not a new provision ọf the law The principle 
= which it embodies was recognized bf the British Fe at the out- 
set gf its authority in this country. The history of the recognition 


* Prevent:—Six W. COMER PETHERAM, Kt., Chief Justice, Mr. Justice Orp- 
=e FIELD, Me. Justice Bropnursr, Mr. Justice MAHMoop, and Mr. Justice 
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. of this principle has been accurately traced by a learned 
D ludgeiof the Indian Bench, Mr. Justice Field, at pages 169-171 

_ Of his valuable work on the “Regulations of the Bengal Code.™ The 
legislation there described began with the Regulation of the 21st 
August, 1772, which laid down the exact scope of the application 
‘of the Hindu and Muhammadan Laws, and the «mission to 
provide for cases which did not fall within the rule was supplied 
by the Regulation of the sth July, 1781, which directed that “in 
all cases for which no specific directions are hereby given, the 
Judges do act according to justice, equity, and good conscience.” 
The latter part of the rule was reproduced ins. 21 of Regulation 
UT of 1793, and the former part cf the rule was re-enacted ins. 15 
of Regulation IV of 1793, which lid down that “in suits regard- 
ing succession, inheritance, marriage, and caste, and all religivus 
usages and institutions, the Muhammadan laws with respect to 
Muhamimadans, and the Hindu laws with regard to Hindus, are to 
be considered asthe general rules by which the Judges are to form 
their decisions.” To the two-fold rule so laid down, addition was 
s00n after made by Regulation VIIL of rzas, which enacted that 
“in cases in which the plaintiff shall be of a different religious 
persuasion from the defendant, the decision is to be regūlated 

_ by the law of the religion of the latter, excepting where 
Europeans or othér persons, not being either Muhammadans 
‘Or Hindus, shall be defendants, in which cases the law’ of tae 
plaintiff is o be made the rule of decision in all plaints and 
actions of a civil nature.” The principle of applying the native 
laws according to the religious persuasiohs of the parties to the 
„suit, and, with reference to the accident of their being arrayed 
-as parties-plaintiffs or parties-defendants in the litigation, is an 
illustration ef the simplicity which marks some of our oldest 
legislative enactments. The principle must have given rise, not 
> only to confusion, but in some cases to positive injustice; whilst 
in cases where ev ery one of the persons arrayed as parties to the 
i suit belonged toa different persuasion, the application of the 
rule müst have been impracticable. The experience of some 
years seems to have bronght this difficulty into prominence, for 
we find that sis next important piece of legislation on the subject 
was Regulation VII of 1832, s. 9 of which, while affirming the 
rules to which reference has already been made, added a ew 
_ proposition as an injunction to the Courts administering justice 
under the East India Company. The section ran thus — 
“Te is uereby declared, however, that the above rules are 
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ss — and shall be held to apply to such persons only as- TR te. 
a — ae be bond fide professors of those religions at the time of the appli- i 
aie jai cation of the law of the case, and were designed for the protection | 
— of the rights of such persons,—not for the deprivation of the | 
rights of others. Whenever, therefore, in any civil suit, the parties: 


1 Khan. to such suit may be of different persuasions, when one party 


1 * T 
t s 
\ : To 


be either of the Muhammadan or the Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the oper- 
ation of those laws, they would have been entitled. In all such 
cases, the decision shall be governed by the principles of justice, 
i equity, and good conscience, it being clearly understood, however, 
that this provision shall not be considered as justifying the intro- 
hp duction of the English r any foreign law, or the application to 
such cases of any rules not sanctioned by those principles.” 
: 
! 
. 


z ca ó shall be of the Hindu and the other of the Muhammadan persua- 
as sion; or where one or more of the parties to the suit shall not 
: pj © 


f Such was the law at the time when the celebrated case of 
n Shetkh Kudratulla x. Mohini Mohan Shaha (1) was decided by the 

j Full Bench ofthe Calcutta High Court. Since that time, however, 
the provisions, which 1 have referred to, have been repealed 

by the Bengal Civil Courts Act (VI cf 1871), and the question is 

now governed by s. 24 of that Act, which provides that “where 

in any suit or proceeding it is necessary for any Court under this 

Act to decide any question regarding succession, «nheritance, 

marriage or caste, or any religious usage or institution, the 

Muhammadan Law in cises where the parties are Muhammadans, 

and the Hindu Law in cases where the parties are Hindus, shall 

form the rule of decision, except in so far as such law has, by 

~ legislative enactment, been altertd or abolished, In cases 

not provided for by the former part of this“ section, 
fs or by any other law for the time being in ferce, the Court . 
| shall act according to justice; equity, and good conscience. — 
It is this section with which we are directly concerned in the 
* present case, and I have referred to the old Regulations because, 
S without reference to them, the law in its existing form can 

* scarcely be properly interpreted. . | 

] The question then arises :— Iš pre-emption a “religious 
usage or institution’ within the meaning of the section? It 
cannot come within any of the other matters enumerated. 
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Epe ‘by: a Full Bench of this 
art in cc a See cel with the subject of pre-emption, but 
itt ee gift under the Muhammadan Law. This was 
in 9 S e case of | Shamsho al-nissa v. Zohra Bibi (4), in which 
| Sourt was divided in opinion, Spankie, J., differing from 
| ou he rth J ee Judges, Stuart, C. J., Pearson, and Jardine, JJ. 
O y of t the Court were of opinion that, under s. 24 
evi oe 1871, the Muhammadan Law is not strictly — 


‘ee questions relating to gifts, but it is equitable e 
— to apply that law to such questions. 
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nit ifon upon such questions I have — entertained 
hes respect. Shortly after this, the Full Bench case of 
€ Arin EA t oN. kie Alim-ood-deen (2) was decided. That repeats 
me principle, but ig still more to the point, because 
ennn, and the majority of the Court held 
E: ae s. 24 of Act VI of 1871, the Muhammadan Law 
‘not strictly applicable in suits for pre-emption between 
B aans, not based on local custom or contract, but 
is equitable in such suits to apply that law. Here again 
1 kie, J., adhering to the opinion formerly expressed by him, 
ed from the opinion of the majority of this Court. 
Now, asto the two Full Bench cases, the opinion of the 
—— of this Court in regard to gift and pre-emption was 
"el at, although the Court was, as a matter of fact, bound to 
ap Ply the rules of Muhammadan Law, it was so bound not by the 
; ae ee of the first PAR Of E REAN pue by the rule of justica, 


oh ‘he Bonie — the first part of the section, 
peing in uded under the head of “religious usage or institution,’ 
Jno ther words, the majority thought that they might properly 
A r notions Of justice, equity, and good conscience prevail 
over thos 2 of the ~Muhamnjadan Law, while Spankie, J., held 
t t the Court was absolutely bound to follow that law. With 
oe fespect to the majority in that case, [ cannot help 
l poe ir g that the view expressed by Spankie, J., is the only 
$ ne which coti be accepied by a Muhammadan law ver sitting 
—* he 3 — learned Judge did not consider the question 


* 





Pi N.-W. P.; H. C. R., 1874, p 2. 
(2) N.W. Yr. , I. Cc, R;, 1574; pP 25. 






gay HF any imite or — “manner. He, — and 
+ Ake joroughly, dealt with the — circumstances” “under which the 
— Muhammadan Law is bin og gupon the Courts, and referred to. 
Ma lla — as ———— by ~ uhammadan - writers, and, among 
SS . others, to a work=—by. my father, Syed Ahmed Kha A 
a n Khan. _ He observed:—“It is contended that we cannot onnet “religious — 
— usage- or institution’ with’ cases of gift, and that it- would be - 


-n straining the ordinary-acceptation of the meaning of the words to 





— = means u use or long continued “use, custom, practice. ‘Institution’ 


— — « —— — 


pointed. prescribed or followed by authority, and intended to be 


ier permanent. One of the four senses in which the word 
—— ‘institution’ is used technically extends to laws, rites, and 
— eee ceremonies, which are enjoined by authority as permanent 
— — = rules of conduct or of government. So far, then, as~ the 
ST =a =" 2S ordinary? meaning of the word goes, 1 do dot see anything 
— — in the suggestion that judicial questionfregarding 


gifts may be determined according to religious usage, which 
includes prescription as well as custom. So if laws have been 
enjoined by authority to govern questions of gift and were in- 
tended to be permanent, the word ‘institution’ may not be 
misapplied. It is to be remembered that Hindu and Muham- 
madan Laws are so intimately connected with religion that 
they cannot readily be dissevered from it. As lọng-as the 
religions last, the laws founded on them last. Mr. Baillie has 
noticed this, apd he eremarks that Muhammadans in the 
provinces are more in the habit of regulating their dealings 
with each other by their own law, and to disregard it evoul 
. be inconsistent With justice, equity, and good | conscience ; 
ry and, this being so, he assumed that the Judges have been obliged 
i to extend the operation of the Muhammadan, Law beyond 


—E the cases to which it is strictly applicable ander the Regula- 
: tions. He quotes Macnaghten in his preface to the ‘Principles 
f A of Muhammadan Law', as having arranged the order 


of cases in which this law has been applied by our Courts." 
The learned Judge then proceeds to consider the cases in which 
Baillie holds that the Muhamm@adan Law perforce ~ applies. 
Then he goes on to say :—"Questions then, of gifts, pre-emption, 
&c., if not governed by Muhammadan Law as expressed clearly 
in the text of the Koran, are controlled by religious usages 
founded on, or institutions enjoined by the oral law or sayings of 





-do so, But Tam not satished that ‘this i is the case. ‘Usage’ ordinarily — 


* —— means s the act of establishing, establishment, that which is ap- s 
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wer to the that Pike sit giving rise to it, oF 
yaa by har las (ñe, the Muhammadan Law), — 
ıt reference to the principles of justice, equity, and ? 
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i| — I regard the question as virtually re-opened by 
y aes T must therefore confess that I am unable to agree 
} pand my reasons are these:—In the first place the 
fu shar dan Law of gift or pre-emption either is or is not law < 
in. pr oper sense, by which I mean a rule of conduct binding 
Ep apon the subjects of the State, and upon the Courts which the 
A — has established. No doubt the opinion of the learned 
o Judg idge es leads to the same result. They also apply the Muhamma- 
ee dan Lay 7, not as a law, but only as a rule enjoined by equity. In- 
: * a equity cannot, so to speak, invent rules by which rights 
_ are to be determined ; it must follow and be guided by rules 
eel in the strict sense, This ts implied by the maxim 
zs was sequitur legem; and the “/ex" to be followed must mean 
S the e law of the land in which equity is administered, and not any ` 
3 ~ for 1 law or any system not obligatory on the Courts. If it 
is sup d that equity can, in some unexplained manner, 
aie polve'rules as to gift or pre-emption without any example or 
— an: logy in the rules of law, I do not understand how the 
map cim is to, be applied. No equity, for instance, could invent 


* 


lir’ 
or oy mol the subject of inheritance or limitation, and apply them 


“te : e determination of rights. Further, if the view of the 
— majo ay of the Court in the cases referred to were correct, the 
ti ond st art of s. 24 would be superfluous. It wouid be easy 
oo a apply their reasoning in regard to gift atid pre-emption, to 
eer Bee and inheritance, and the other matters mentioned in 
_ the section, , by simply following the rule of justice, equity, and 
* yd conscience provided by the latter part of the section, and 
by si aying that the Hindu and Muhammadan Laws were there- 
- fore to g ern them. 
* on the present occasion it is unnecessary to consider 
ether “gift” can properly be described asa “religious usage or 
tution” with in the meaning of s. 24. I am here concerned 
o Ean the question whether pre-emption can be so described. 
My own opinion is that it can, and although | cannot add much 
oe the reasons given by Spankie, J., I may observe that 
——— is closely connected with the Muhammadan Law 
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That — by F ‘Prophet. upon 
republican principles, at a time when the modern democratic 
conception of equality and division of property was unknown 


even ‘inthe most advanced countries of Europe. It provides | 


that, upon the death of an owner, his property is to be divided . 
into numerous fractions, according to extremely rigid rules, so 
rigid as to practically exclude all power of testamentary disposi- 
tion, and to prevent any diversion of the property made even 
with the consent of the heirs, unless that consent is given after 
the owner's death, when the reason is, not that the testator had 
power to defeat the law of inheritance, but that the heirs, having: 
become owners of the property, could deal with it as they liked, 
and could therefore “ratify the act of their ancestor. No 
Muhammadan is allowed to make a will in favour of any of 
his heirs, and a bequest to a stranger is allowed only to the extent 
of one-third of the property, Undér these circumstances, to 
allow the Muhammadan Law of inheritance, and to disallow the 
Muhammadan Law of pre-emption, would be to carry œt the law 
in an imperfect manner; for the latter is in reality the proper 
complement of the former, and one department of the law 
cannot be administered without taking cognizance of the other, 
Among Aryan systems, which favour the notion of the inchoate 
rights of heirs, the rule of primogeniture, the jus representationis, 
and the exclusion of females from inheritance, except in special 
cases, the property is not so completely split up on the owner's 
death ; but, under the Muhammadan system, upon a man’s 
death, not only his qhildren are entitled to succeed to his 
property, but also his wife, mother, father, and other heirs, 
according to well-defined rules; and I myself know of æ case™ 
in which, after # Muhammadanjs death, his property was 
divided into twenty-three shares, each heir having a separate 
share in every parcel. If such a law of inheritance were not 
mitigated by the law of pre-emtion, the result. would be serious 
inconvenience, and possibly even disturbance. It is hardly neces-. 
sary to add that the zenana system, Which the Muhammadans 
regard as based upon religious texts, and which emphatically 
prohibits invasion of the privacy of a domestic habita- 
tion, lends an importance to the. pre-emptive® aught, even 
when claimed ex jure vicinitatis, which it would not perhaps 
have otherwise possessed. This would go some way to support 
Mr. Justice Spankie’s conclusions ; but the point is perhaps not 
one of much practical importance, because, whatever view may - 
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be taken astothe right of pre-emption, all are agreed that it must 
be enforced by the Courts. I need only refer to one more case on 


this part of the subject—/rahim Saib v. Muni Mir Udin Saib (1), 
decided by the Madras High Court, in which Holloway, J, 


stated the question to be—* Whether a Muhammadan can exer- 


cise the right derived from neighbourhood (ex sure vicinitatis) to 


insist upon the sale by a Hindu being mide to him instead of to, 


another Muhammadan.” I concur in the conclusion arrived at 
by Holloway, J., in that case, so far as that conclusion simply 
answered in the negative the specifte questions enumerated by the 
learned Judge. Bat unless the Civil Courts Act in the Madras 
Presidency as to the administration of the Muhammadan Law is 
very diflerent to that which is in force in these Provinces, I am 
bound to say that is much in his mode of treating the Muham- 
madan Law of pre-emption, in which I am unable to concur. 

So far as | have been considering the question whether the 
Muhammadan rule of pre-emption can, at least by liberal construc- 
tion, be deseribed as a “ religious usage or institution " within the 


“meaning of the Bengal Civil Courts Act. Before leaving s. 24, 


IT wish to refer to the word parties, © which occurs in it. And 
upon this point much of what I have already said as to the provi- 
sions of the old Regulations applies also to the interpretation of 
this section. I do not understand the word to mean the parties 
j0 an aciton, but it must be interpreted with reference to the 
inception of the right involved in the action. Any other in- 


terpretation would render the section impracticable, if not mean- ` 


ingless. “Who are necessary parties to en action isa matter 


governed by the rules of procedure, and in a country like India, 


Where personal laws prevail, it isnot an uncommon occurrence 
that every one of the persons arrayed as parties to the suit 
belongs to a different race and religion. In such a case, it would 
be impossible to administer any particular law, if the word 
f parties” in the section meant “parties to the suit.’ This i« 


Obviously the only Interpretation which can apply to the adminis- 


ration of Muhammadan Iaw of inheritance and succession by 
Our Courts. Indeed, cases are readily conceivable in which 
none of the parties to the smi? are Muhammadans, but in which 
their right, havifig been derived by transfer or otherwise from 
Muhammadans, the Muhammadan Law would be the sole rule „of 


decision, because the inception of the rights to be adjudicated 


(1) (8870) 6 Mad. H. C. R., p, 26, 
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= upon took place — that — This Be aa “best ‘filustated by 
supposing the case of a Muhammadan who dies leaving a widow, 


» 4 80n, and a daughter, each one of whom conveys his or her share, — 


by gift or sale in the estate of the deceased, to a Hindu, a_ 
Christian, and a Parsi, respectively. It is to my mind obvious 
that in’a suit between these various transferees, involving the 
ascertainment of the extent of the right of each person, the 
Muhammadan Law would, under the former part of s. 24 of 
the Bengal Civil Courts Act, be the only possible guide for 
decision, and that law would apply-in its strictest force, notwith- 
standing the circumstance that none of the parties fo the sutt 
belonged to the Muhammadan persuasion. There*is no reason 
for not applying the same principle to the cases to which this 
reference relates ; and it follows that the circumstance that some 
of the parties to these suits are Hindus, would not, sso facto, 
render the Muhammadan Law of pre-emption inapplicable, but 
that the question must be decided with reference to the rules 
governing the inception of the pre-emptive right tlaimed in 
these two cases. This leads me to another aspect of the ques— 
tion. To the cases out of which this reference has arisen, both 
Hindus and Muhammadans are parties, and the standing Full 
Bench rulings of this Court, already referred to, lay down the rule 
that the Muhammadan Law of pre-emption is to be administered, 
not asa /aw by which the Courts are bound, but only on the 
general principles of justice, equity, and good consgience. And 
if this is so even in cases where aX the parties are Muhammadans, 
it follows @ fortiori that in cases like the present, where some of - 
the parties are Hindus, the same principle would apply* and thus 
the question whether the Hindu Law recognizes any Tules Of 
pre-emption naturally assumes sufficiently great importance to 
justify my dwelling upon it at some length ; for no rule of equity 
can either invent the law of pre-emption or administer it to 
people who never had such a law. And, in View of this circum- 
stance, I will deal with the matter under three heads ; ; first, 
the history of the law of pre- -emption, and its introdaction into 
India ; secondly, the manner in which it has been administered 
by tne British Courts; and ¢Azra'ly, the — texts upon 
which my conclusions are founded, 

.Upon the first point, I desire to cite a passage from 
the introduction of Sir W. Macnaghten’s “ Principles and 
Precedents of Muhammadan Law”, (p. 14). He says :—"‘Sales 
of land and other immoveable property are clogged with an 
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y fl wbich is not, however, peculiar to this Code. I 
ww EOC rei mption, : This confers the privilege on 
hbour to preclude any -stranger from coming — 
as a purchaser ry provided the same price be offered as that 
cht h E F has | declared himself willing to receive for the 
y te to be sposed of". Then, after discussing the question 
et e-emtion prevailed originally among the Hindus, he 
jes « mo 10 say -:—"“Lhave found in the Maha Nirvana Tantra, 
hich chiefly treats of mythology, a passage which would 
som that pre-emption is recognized as a legal provision 
z to the notions of the Hindus., But it remains yet A 
ded whether this shall be held to be practical law or not. 
T hope, before endifig this judgment, to contribute some- 
toa Settlentent of the question which Sir W. Macnaghten 
* as 0. having long taken an interest in the 
ibject of pre-empt: ony and having considered it my duty to in- 
i Ea Weh-vexed question whether the right existed 
ur der ait hd Hi mdu Law, and whether the Muhammadans 
— found ey existing when they came into India. I may here 
. e from" a very distinguished Sanskrit scholar, Dr. Rajendralal 
After stating the Smritis, from which the Hindu Law 
—— contain no reference to the right of pre-emption, 
learned scholar goes on to say :—“The word samanta is every- 
where defined to mean owner of an adjoining property, and not 
= * which such an owner has to claim precedence in pur- 
chasing his neighbour’s property. The word occurs first in 
ae ini yu (VII, 258), and there it means ‘neighbour’, and most of the 
— er textawriters have since used it invariably in the same sense. 
s of Kitydyana might, at first sight, suggest a different 
g, but „the commentators leave us nô opinion in the 
—— he verse, literally translated, would mean ‘a village is 
nla of a, village, a field is said to be soof a field, a 
pelea to be that of a hopse, from their being near to 
— And this suggests the idea that each of the classes 
ting reckoned “saman/a to a similar class, there 
DE no Samanta ina dissimilar case ; that is, the owner 
ofa “ae hut could not claim pre-emption fora village, and 
nless t nis be eadmitted, the classification becomes unmeaning. 
manesvara, the author of the Mitdkshara, commenting on 
| me ext tof Yajnavalkya, does not accept this obvions and direct 
meanir He says, by the words grama, &c, men residing 
or n are indicated. And all the leading writers of Digests 
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accept — these circumstances, it would 
be —— in a Buestion of positive law to accept any 


| other meaning The practice of resorting to figures of metonymy 


is very common among Sanskrit writers, and we cannot urge that 
the interpretation of Vijnanesvara is a forced one. In so far, 
therefore, the argument as founded on the word samanta may be 
rejected as untenable. Dr. Monier Williams. in his English- 
Sanskrit Dictionary, has given prakévata as the equivalent of pre 
cmplion, but this meaning has not been given in any original 
Sanskrit work on law. I must therefore reject it, too, as of no 
value in the decision of the question at issue. The absence, 
however, of a concrete term to imply pre-emption dees not neces- 
sarily imply the absence of such 4 right, and there are indications 
to the contrary in our iaw-books. Pre-emption pre-supposes living 
in joint families, and the desire to exclude strangers from intruding 
into a family-house or the privacy ‘of a senana, The Hindus 
felt this desire at an early reriod, and tried to restrain co-sharers 
from selling their shares to outsiders ; but this de#ice never 
developed itself into positive law, and the latest Digest-writer, 
the author of the Dayabhiga, in a manner sets it aside by saying 
that sales of undivided shares are immoral, but valid in law, 
In so far, the claim to pre-emption in cases where it is most 
urgently demanded is entirely abandoned,,..Had there been any 
authentic law in existence, it would have for certain been cited 
in some case or other, but there is no record of any such citation, 
These remarks are certainly not in keeping with the positive rules 
laid down in the Maha,Nirvana Tantra, and quoted in the preface 
to Macnaghten’s “Muhammadan Law;” but those rules, not having 
been recognized by any of our current law-books, cannotJde helg 


-binding or authentic. It has keen nowhere recognized as 


an authority on law. Nor has it been anywhere quoted in a law- 
digest. Moreover, the Tantra is not by any means an ancient 
work. The belief is, that the most authentic Tantras number” 
sixty-four, but the name of the Maha Nirvana does not 
occur among them, and it must thereffre be accepted to be of 
secondary importance, even as a Tantra. My idea is, that the 
administration of law by Xazis during the Muhammadan period 
gave wide currency to /ag-t-shusa, and its adtawgtage became 
so apparent to the Hindus that they attempted to naturalize it 
by “working -on its principles in the Tantra in question, where 
an interpolation could easily be effected without any fear of atts 
tion. This must haye happened three or more centuries ago.” 
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I now quote from another eminevt authority, Dr. Jolly of 
the University cf Würzburg, in Germany, who recently acted 
as the Tagore Professor of Hindu Law at the University of 
Calcuta. He says:—“The only trace of pre-emption in the 
Hindu Law which I am aware of occurs in a text quoted in 
the Mitakshara and other standard law-books. It is as follows — 
“Transfers of landed property are effected by six acts: by 
consent of fellow-villagers, kinsmen, neighbours, and co-parceners, 
and by gift of gold and water.’ This text indicates clearly the 
existence in the early period of the Hindu Law of a feeling that a 
transfer of landed property is not valid unless the neighbours, 
fellow-villagers, and those, who are but remotely concerned with. 
it, should have given their consent to its being effected. These 
persons might therefore be supposed perhaps to have been 
invested with a right of pre-emption. Whatever notions imay 
have been prevalent on this subject in the early period of Hindu 
Law, this much is clear, that the compilers of those Commentaries 
and Digests of law on which the modern law is based did not 
approve of any sort of pre-emption, Thus the Mitaukshara, in 
dealing with the above text, deprives it entirely of such legal 
Significance as may have once belonged to it. The consent ol 
fellow-villagers. according to the Mitakshari, is required for the 
publicity of the transaction merely ; but the contract is not 
invalid without their consent. The consent of neighbours tends 
to obviate future disputes concerning boundaries. The consent 
of Kinsmen and co-parceners (¢dyvada) is indispensable when 
they are united in interest with the vendos, If they are separate 
from himetheir consent is useful, because it may obviate any 
fiture doubt as to whether they are separated or united, but the 
want of their consent does not invalidate the “transaction. The 
gilt of gold and water serves to ratify the transfer of property — 
Gee Colebrooke’s Mitakshara l., 220-—232). This interpret tation 
of the Mitikshara nray be viewed as an instance of the way ID 
which the Indian Commentators used to dispose of obsolete 
laws. At the same time, it shows cle: wily that anything 
approaching to pre-emption was entirely foreign tothe ideas of 
such an eminent authority as Vijnanesvara, the author of the 
Mitakshari. -Nór is there any other trace of pre-emption in the 
Hindu law-books, The Tavtras, generally speaking, have neve 
been recognized as authoritative law-books in any sense of the 
wo 

Adopting the authority of these eminent Sauskritists, there i- 
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od vo doubt in my mind that the question — Sir William 
re mighten fegarded as Open to doubt is in reality not so, and 
that there has never been such a right as that of pre-emption. 
‘recognized by the Hindu Law, though I cannot forget that the 
rule of that law which prohibits any member of a joint undivided 
family from selling his share in the joint property without the 
consent of lis co-parceners, aims at a result not dissimilar to 
that which the Muhammadan Daw of pre-emption is intended to 
achieve. The fact, that some of the parties concerned in the 
present cases are Hindus, need not therefore in itself compli 
cate the question as to the applicability of the Muhammadan 
Law, nor create any such difficulty: as would otherwise have 
arisen with regard to the question how the rule of pre-emption 
is to be adimmstered according to justice, equity, and good 
conscience, in a case where, some parties being Hindus and the 
other Muhanimadans, the law of each provided different rules for 
the enforcement of the pre-emptive right. 

I now turn to the case-law upon the subject. In Weamrutan 
Sugh v. Chander Naraen Rat (1), which is the earliest reported 
case, having been decided in 1792, it was held by the Bengal 
Sudar Dewani Adawlat, that among the holders of separate shares 
of an hereditary semimdart, each, accordmg to the Hindu 


— SS 


oP Law, may sell his share to whom he pleases, and the other 
i sharers have no necessary right of preemption. And in Kam 
ni Kanhace Rai v. Bung Chaud Bunhoojed (2), decidgd in 1820, 
| it was held that vicinage and partnership did not confer any 
W light of pre-emption «according to the Hindu Law as current 


| in Bengal <A similar view of pre-emption was taken by the 
i Madras Dewani Adawlat in Avisinten v. Séeudalangara (3), 
: decided in 1849. ° In that case, before judgment was delivered, 
LE the Pundilis who were at that time consulted as assessors 
upon points of Hindu Law, gave it as their, o opinion that | 
no general right of pre- ewption existed under that law. 
and could not be enforced except in cases “where there exists 
a resolution in a village to the effect that a share-holder in such 
village should sell his land only to another share-hulder of the 
same village, and if an inhabitant sell his estate to a stranger 
orto the inhabitant of another village, the other inhabitants 
“ r kag 
(1) 3S. D. A. Ket 
(2) 3S. D. A. R 17- 
(3) 3 Morley's Digest, pe 344- 
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of the village where the estate in question is situated, are com- 
petent to claim the right of pre-emption of such estate," This, 
however, only shows that special local custom, when duly 
adopted, would over-ride the general Hindu Law. These 
cases leave no doubt in my mind that the Courts have never 
rocognized the rule of pre-emption as a part of the Hindu Law. 

The law of pre-emption is essentially a part of Muham- 
madan jurisprudence. It was introduced into India by Muham- 
madan Judges who were bound to administer the Muham- 
madan Law. Under their administration it became, and 
remained for centuries, the common law of the country, and 
was applied universally both to Muhammadans and Hindus, 
because inthis respect the Muhammadan Law makes no dis- 
tinction between persons of different races or creeds, “A 
Musalman and a Zrmmee being equally affected by principles 
on which shafa or right of pre-emption is established, and 
equally concerned in its operation, are therefore on an equal 
footing incall cases regarding the privilege of shafa". (Hamilton's 
“Hedaya”, Vol. I., p. so2.) What was the effect of this ? In 
course of time, pre-emption became adopted by the Hindus 
as a custom. I may here refer to an official paper printed in 
the Revenue Reporter, Vol. V., atp. 1<0, in which it is said that 
the rule of pre-emption has been adopted as a custom almost uni- 
versally throughout these Provinces, even by villages which 
are purely Hindu, 1 have already in Zamir Husain v. Daulat 
Ram (1), and in the recent case of Sheoratan Kunar v. Mashipal 
uar (2), explained my views as to the manner in which this 
eustom has been adopted by the Hindu community. 
~ Nove, there can be no question that the Muhammadan Law 
of pre-emption must be administered in cases in which aM the 
parties concerned’are Muhammadans. The question is, whethe 
it should be administered in cases in which only the vendee is 
a Hindu. Before expressing my.own view of the matter. | 
think it will be useful to review the case-law on the subject, 
and to ascertain how it stands at present. The most importan! 
of the cases is that of Shiekh Kudratulla Vv. Mihini Mohen 
Shaha (x). It was there ryled by a majority of the Judges of the 
Calcutta High Court (Peacock. C. T., and Kemp and Mitter, J1), 


(1) x Es R., 5 All., iio. 
(2) I. L. R., 7 All., 258. 
(1) 4 B. 1. R., 134. 
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— — purchaser is not bouid ‘by the ———— x 
Law of pre-emption in favour of a Muhammadan co-parcener, 
nor is he bound by the Muhammadan Law of pre emption on 
the ground of vicinage, because the right of pre- emption ina 
Muhammadan does not depend on any defect of title on the 
part of his Muhammadan co-parcener to sell except subject to- 
his right of pre-emption, but upon a rule of Muhammadan Law 
which is not binding onthe Court, nor on any purchaser other 
thana Muhammadan. The mnority (Norman, and Macpher- 
son, JJ), on the other hand, held that whenever a Muham- 
madan co-sharer or neighbour has a right of pre-emption, when 
property is sold by his neighbour or co-sharer, also a Musalman, 
his right is not defeated by the mere fact that the purchaser 
= is a Hindu. The ruling of the majority of the Court was 
adopted by a Division Bench of this Court in Wott Chand v. 
È Wahomed Hossein Khan (14). These two cases are clear 
authorities against the opinion which I hold. Upon the con- 
verse of the proposition which they laid down, L nay refer 
| to a casein which the pre-emptor was a Muhammadan, the 
a vendor a Hindu, and the vendee a Muhammadan. This was 
- the Full Bench case of Chunda wv. Hukeem Alim-ood-deen (2), 
, in which it was ruled (Spankte, J., dissenting), that the appli- 
cation of Muhammadan Law in a swit for pre-emption between 
a Muhammadan claimant of pre-emption and a Muhammadan 
vendee on the basis of that law, is xoz precluded, by the fact 
: of the vendor not being a Muhammadan. The rule so laid down 
~ was the only one which could be adopted consistently with the 
principle on which the two last mentioned cases were decided. 
But it was subsequently and formally over-ruled in tite Full 
Bench case of Dwarka Das v. Husain Bukhsh 63), in which 


j à it was held (Stuart, C. J. and Pearson, J., dissenting) that where 
J the vendor is a Hindu, a suit to enforce a right ef pre-emption , 
gi founded upon Muhammadan Law is not maintainable, In this 
2 n case, the majority of the Court followed in principle the judgment 
E * of Couch, C. J.,in borna Singh v. Harrychurn Surmal (a), 
7 where it was held that the right of pre-emption arises from a rule 


of law by which the owner of the land js bound, and that it is 
essential that the vendor should be fubject to that rme of law. 


e (1) N.-W. P. H. C, R., 1875, p. 147. i 
(2) N.W. P. H. C. R., 1874, p. 28. 
(3), I, Lo R., 1 All., 564. 

(4) 10 B. $. Ra niy 
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I have reaa these cases carefully, and it appears to me 
impossible to reconcile them. The most important of them 
are Sheikh Kudratalla xv. Mohini Mohan Shaha (1), and 
Dwarka Das v. Fusain Buksh (2) in which a Full Bench 
of the Calcutta High Court and a Full Bench of this Court 
respectively laid down two propositions, one being, so to say, 


the converse of the other. Bearing in mind the rules of the 


Muhammadan Law of pre-emption, it seems to me impossible 
to hold that both of these decisions can be right. I know that, 
aş a matter of pure logic, it does not follow because a proposi- 
tion is true, that its converse must be true also ; and it is 
Obvious that, asa matter of pure reasoning, if a Muhammadan 
pre-emptor cannot enforce pre-emption against a Hindu pur- 
chaser, the vendor being a Muhammadan, it does not necessarily 
follow that a Muhammadan can enforce pre-emption where the 
vendor is a Hindu and the purchaser a Muhammadan. But the 


_ @Xigencies of the definite rules of the Muhammadan Law of 


pre-emption happento be such as to render it essential that 
the various propositions relating to the subject should be 
governed by a common principle, and therefore consistent with 
each other. I may illustrate my meaning by supposing con- 
crete cases, 

In all cases of pre-emption there are three parties to be con- 
sidered,—the pre-emptor, the vendor, and the purchaser. And 
so far asthe question now under consideration is concerned, 
different cases may be imagined by supposing all, or one, or 
two of these three parties tu be Hinde or Muhammadans. 
The simplest and ordinary case is where a// the three parties 
concerned are Muhammadans, and in such circumstances it is 
obvious, as was, indeed, admitted by Mitter, J., “and the learned 


* ee who agreed with him in the case of Shreki Kudratnila 


© Mohini Mohan Shaha (i), that the Muhammadan Law would 
T eS proposition which, as a matter of law, though not of 


logic, necessarily implies a negative answer where a// the par- 


ties to a pre-emptive suit are Hindus. Nor can there be any 
‘difficulty in holding that, for similar reasons, the same negative 
answer must be given in a gase in which the pre-emptor being 
i Muhammadin, both the ventlor and the vendee are Hindus ; 


(1) 4 B.L.R., 134. 
(2) 1. L. R., t AIL; 564. 
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only party who is Muhammadan is the vendee. Nor would 
any one maintain that the Muhammaden Law would govern a 
pre-emptive suit in which the pre-emptor and the vendee are 
both Hindus and only the vendor is a Muhammadan. Indeed, 
Tam not aware of a single case in which the Muhammadan 
Law as such has been held applicable in any of such circum- 
stances. The reason of the negative answer is that, although 
the Muhammadan Law of pre-emption makes no distinction 
of race or creed, that law, from being the’ common law of 
the land, applicable alike to Hindus, and Muhammadans, 
has been reduced to the = status of” being a personal law 
of the latter, who alone can enforce the rights or in- 
cur the obligations created by that personal law. Rights 
derived from members of that community, whether Hy Hindus 
or by other non-Muhammadans would, of course, be governed 
by the Muhammadan Law, because, as I have already explained, 
the mception of the right and not the array of the parties “, she 
suit must be the turning point of the decision within the meaning 
of s. 24 of the Civil Courts Act. But because a Hindu is not 
under that section subject to the Muhammadan Law of pre- 
emption, he cannot avail himself of any pre-emptive sight which 
that law creates only in favour of those who are subject to its 
behests. And the reason is simple. The rights and obligations 
created by that law, as indeed by every other system with 
which I am acquainted, must necessarily be reciprocal. = Then? 
if a Hindu cannot as a presemptor avail himself of the 
Muhammadan Law of pre-emption in a case where the vendos 
is a Muhammadan and the purchaser is a Hindy, what reason 
is there for holding that a Muhammadan pretemptor can enforce 
the pre-emptive right when the vendor is a Hindu and the 
purchaser a Muhammadan ? The question was discussed by 
this Court in the Full Bench case of Chundo v. Hakeem Alim- 
ood-deen (1), and the majority of the Court gave an afirmative 
answer upon a reasoning which *must necessarily*lead to the 
conclusion that an affirmative answer should also be given to the 
proposition which, as I have just stated, can only be answered 


(1) NeW. P, H, G Ru 1874, p. 28, ( P 
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il rea ady p AR hans was not long afterwards enunciated by the 
0 of the Full Bench of this Court in Dwarka Das 
A l * oe (1), which furnishes an answer in the — 
fec ly cons stent with my own view,—an answer which gives” 
eto an important portion of the reasoning adopted 
—— 1 Sheikh Kudratulla v. Moki Mohan Shaha (2), 














































ea He says (p: 147) “If we decide this case 
t aa purchaser, and thereby deprive him of a 
re wc has already become his by the law of his country, 
ist bear in mind that we have already decided that, so far 
is s concerned, he will never be able to enforce any right 


re mption even though a Muhammadan should choose to 
aca part of his family-house from one of his coparcèners. 
gas this Country was under the Muhammadan Government, 
e righ ht of pre-empion was extended to all classes of persons with- 
* ey distinction of creed, color or birth, inasmuch as no such 
dis ————— was recognized in that respect by the Muhammadan 
& Tuich was in fact the law of the land. Now tbat the 
~ Muhammadan Law has ceased to be the law of the couutry, it 
sto me to be manifestly unjust and inequitable that we 
uld enforce the Muhammadan Law of pre-emption against a 


zi tind Ee eavbout eke him the benebt of tiat law in other cases 
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Tha ve tad. dogh to show that with a great deal of the 
asor ag upon which this passage proceeds I entirely concur. 
oo. the conclusion, because the necessary steps leading 
to ‘it are*based upon what | may respectfully call fallacies as to 
rules of the Muhammaden Law of pre-€mption. These | 

hall hall pı ntly discuss at some length; but I may here make 
ome ‘observations with reference to the illustration given in 
ne p: re, namely,*the case of a Hindu co-parcener selling his 
a his family-house to a Muhammadan, T should un- 
| ae ting ly say in such a fase that the sale was subject to the 
sidents of the Hindu Law which governed the rights of the 
for that if that law provided arule of pre-emption, the rule 
10u d be enforced against thee Muhammadan purchaser, whethe) 


v recognized itor not. In such a case there can be no 


w I. Le Ry t Alls, 564. 
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Gobind Dayal which has already become his by the laws of his country.” He 
ewe ‘bought i it subject to the rules which governed it in the hands of | 
his vendor, from whom be has derived his title, and the circum- 
stance that he is not a Hindu will not save him from the incidents — 
of the Hindu Law. Indeed, in the case supposed, as the law 
stands, the Muhammadan purchaser would no doubt ‘be free 
from a pre-emptive claim at the instance of his Hindu vendor’ s 
co-parceners. But he would be free only because the Hindu 
Law provides no pre-emptive right. He would, however, eae 
liable to something “worse,” by reason of that law which governed 
the property in the hands of his vendor. The sale might be — 
avoided at the instance of the Hindu co-parcener, if the subject 
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* of the sale was a share in joint property. And if it can be 
; } shown that property in the hands of a Muhammadan ts in principle 
= as much subject to the pre-emptive “claim of his Muhammadan 

7 co-parcener or neighbour as the marital estate in the hands of a 
* Hindu widow, or the share of a member cf a Hindu joent family, 
: is subject to its own restrictions or qualifications as to sale, 
„à ` it seems to me that the enforcement ofthe Muhammadan rule 


of pre-emption against the Hindu purchaser from a Muhammadan 
would be anything but “manifestly unjust and inequitable.” And 
i once this proposition is established, it will be obvious that all the 
- exigencies of Mr. Justice Mitter’s reasoning, contained in the 
passage cited, are satished by the ratio decidendi in Dwarka Das 
v. Husain Buksh (1), wherein the majority of the Full Bench 
of this Court declined to enforce the Muhammadan rule of pre-  - 
r emtion in a case in which the vendor was a Hindu, although the * 
pre-emptor and the purchaser were both Muhammada. For 
« if the satio decideridi of that ruling. is correct, the matter stands 
thus :—Property in the hands of a Muhammadan zs subject to the 
pre-emptive claim of his Muhammadan co-parcener or neighbour ; 
Mna property in the hands of a Hindu zs wof subject to the J 
aA madan rule of pre-emption, ‘The Muhammadan can claim the 
benefit of the law of pre-emption. Th? Hindu cannot claim the _ 
benefit of that law. These propositions, which seem to me, to be 
intelligible, consistent, and equitable, would meet ali the 
objections which Mitter, J., contemplated ; aud, «if they are 
correct, there can be no question of either the Hindu or the 
Muhammadan being “deprived” of his right by reason of the 


- 
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. fc, bordens, terra transtt cum onere, and there would be - 
© vic ion of the notions of justice, equity, and good 
CoN: spate ence. * 

ee however, begs the whole question, and having already emi 


sup yosed he various cases i in which it would arise on account of i 
he differ 2 in religion of the partnersina pre-emptive case, 
the only os i re which remains to be conceived is one in which the 
pre-en di Lor and the vendor are both Muhammadans, and the 


oO only a amadan among the parties is the vendee. This 
s the © Case now before us, and to the question whether the 
E mm r! han Law of pre-emption is applicable to such a case, 
ji wer, is in the affirmative. But because the authority of 
S-J Barne Peacock and Mr. Justice Dwarka Nath Mitter 


ands the highest — from — as — — one else 
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TA ryself f bound, in differing with them, to explain by reasons 
fully ea to Gretna texts of Gre Muhammadan Law 


en IO tO a different conclusion had the texts been 
pang in the English language. I make this observation. 
— e Sir Barnes Peacock at the beginning of his judgment in 
ft pe > brated case of Shrek Kudratulla v. Mohini Makan 
a (1 — ——— which leave no doubt that, even after 
1 d been argued before him in the Full Bench, his Lord- 
ship ¥ icli ined to form an opinion similar to that which I have 
for mea ed SRA and that he adopted the opposite view in 
conse eque: nce ofthe opinion which had been “so forcibly and cleariy 
ssed — Mr. Justice Mitter.” And because the judgment of 
| d Judge in the most exhaustive and powerful manner 
e opposite view „tO that which I hold in this case, the 
which Lean justify- my Own Opinion is to examine 
asonir g leading to the conclusions which he and the 


jority 7 f the Court adopted in that case. 
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Nath Mittra in holding that the answer to the question depends 
upon the #ature of the right of pre-emption under the Mahammadan 
Law. I also concur generally in the following remarks (p. 140):— 
“Wf that right is founded on an antecedent defect in the title of 
the v ndor, that is to say, on a legal disability on his part to 
sell his property toa stranger, without giving au opportunity to 
his co-parceners and neighbours to purchase in the first instance, 
those co-parceners and neighbours are fully entitled to ask the 
. Hindu purchaser to surrender the property, for although as a 
Hindu he is not necessarily bound by the Muhammadan Law, 
he was at any rate bound by the rule of justice, equity, and good 
conscience, to inquire into the title of his vendor; and that very 
rule requires that we should not permit him to retain a property, 
a which his vendor had no power to sell. If, on the contrary, 
it can be shown that there was no such defect in the title of 
the vendor, or in other words, that he was under ng such dis- 

ability even under the Muhammadan Law itself, it would follow, 

as a matter of course, that there was no defect in the title of the 

purchaser at the time of its creation.” Further on he says: 

“Now, so far as I can judge of the Muhammadan Law of pre- 

emption fromthe materials within my reach, it appears to me 
* perfectly clear that a right of pre-emption ts nothing more than 
a mere right of repurchase, not from the vendor, but from the vendee, 
—— who is treated for all interests and purposes as the full legal owner 


Fo 
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7 of the property which i¢ the subject-matter of that right.’ In 
t this passage, Mitter, J., referred to the materials upon which he 
l based his conclusion, and he proceeds to quote passages from* 
— those materials. “On this point J have to say that those 
K materials appear to me to be in Several respects inadequate. 
“<2 They-are to be found in the Afedaya, or rather in the translation y 












of the //edaya made by Mr. Hamilton about a century : ago, under” 
f the orders of the Governor-General, Warren Hastings. It was 
| not, however, a translation of the orginal Arabic text, but of 
ca ie a Persian translation. For that work gratitude is due to Mr. 
Hamilton, but at the same time I am afraid it has been some- 
times the source of mistakes by owr Courts in the administration 
of the Muhammadan Law. Mitter, J., says that he is satisfied 
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MAHOMEDAN LAW, 


judgment, as [ purpose to analyse all the main arguments adopted 
by the majority—Peacock, C. J, Kemp and Mitter, JJ. The 
first proposition which those learned Judges laid down was, that 
the right of pre-emption under the Muhammadan Law does not 
exist before actual sale, because, on the ons hand, the pre- 
emptor has no right of prohibiting the sale, and, on the other 
hand, the vendor is not bound to offer the property for pur- 
chase tothe pre emptor before selling it to the stranger ; and 
they held their view to be supported by the circumstance that 
the pre-emptor cannot 4efore such sale relinquish his pre- 
emptive right, nor could the absence of his consent vitiate 
the sale. Upon this reasoning they held that a Muhammadan 
owner of property was subject to the Zega! disability arising out 
of pre-emption, but was free to sell it regardless of that 
right. They, then, proceeded to lay down the second main 
proposition that a sale, fn respect of which pre-emption 
might be claimed, passed full ownership to the vendee, and 
did notcinvolve “any defect of title,” because it could 
not be regarded as an infringement of a pre-existing pre- 
emptive right. From this the learned Judges concluded that 
the right of pre-emption under the Muhammadan Law 
was “a mere right of repurchase, not from the vendor, but from 
the vendee, which right could not be enforced by a Muham- 
madan pre-emptor against a Hindu wendee, because the property, 
even in the hands of the Muhammadan vendor, not being subject 
to the pre-emptive right at the time when the title of the 
Hindu vendee was created by the sale, the right could not 
run with the land, nor follow it in the hands of a stranger 
qot subject to the Muhammadan Law. These are the main 
conclusions at which the learned Judges asrived, and the rest 
of their reasoning seeks to support those conclusions by the 
argument that, under the Muhammadan Law, the right of 
"pre-emption is a right “feeble” and “defective, because, according 
to the rules of that law it can be easily defeated by devices 
which Mitter, J., designated as, “ricks and artifices.” 

I believe in giving this analysis I have exhausted all the 
arguments which the learned Judges employed in arriving 
at the view, t® which I° am opposed. But if it can be shown 
from the original texts of the: Muhammadan Law itself that 
the main propositions upon which the whole argument proceeds 
are in themselves erroneous, I think I shall have justified 
my view. /rsf, then, as to the mature of the right. L remember 
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a the salutary warning of the orn: J u — — (whom 7 
Creasy, cea J., has quoted in his work on “International Law”), 
that the task of laying down definitions is not only “the most | 
laborious, but also the most perilous.” The exigencies of this 
case, however, require that I should endeavour to define the 
right of pre-emption as prescribed by the Muhammadan Law; 
and I think I am strictly within the authorities ofthat law - 
when I say that pre-emption is a right which the owner of 
certain immoveable property possesses, as such, for the quiet 
enjoyment of that immoveable property, to obtain, in substitution 
for the buyer, proprietary possession of certain other immoyeable 
property, not his own, on such terms as those on which such 
latter immoveable property is sold to another person. I could 
easily support every word of this definition by original Arabic 
texts of the Muhammadan Law itself, but I will confine myself 
only to such texts as bear immediately upon the main pro- 
positions involved in this case. I may, however, observe that 
the nature of the right, as appears from the definition which — 
I have given, partakes strongly of the nature of an easement,— 
the dominant tenement" and the “servtent tenement” of the- 
law of easement being terms extremely analogous to what — 
I may respectively call the “Sre-zmptime tenement” and “fre- 
entptional tenement” of the Muhammadan Law of pre-emption. 
Indeed, the analogy goes further, for I shall presently show 
that the right of pre-emption, like an easement, exists before 
the injury to that right can give birth to a cause of action for 

a suit—sale in the ene case corresponding to the invasion 

of the easement in the other. In short, I maintain that, — 
under the Muhammadan Law, the rule of pre-emption, proceed-" 
ing upon a prigcible analogous te the maxim sic ulere tno ut 
alienum non fadas, creates what I may call a legal servitude — 
running with the land; and the fact that that law has ceased _ 
to become the general law of the land cannot alter the mature — 
of the servitude, but only render its enforcement dependent 
upon the religion of the party who'claims the servitude and 
of the party who owns the property subject to that servitude, 

Now, the main authority upon which the learned Judges 
relied for the view that the right of pre-emption does not 
exist before sale, is a passage in Mr, Hamilton’s Afedaya to 
be found at page s68, Vol. II., of his translation. The 
translation is at its best a very loose one when compared with 
the nh ag Arabic text, which I shall secrete translate here : —— 
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“Pre-emption becomes obligatory (#.¢., enforceable) by a contract 
of sale, which means after the sale. Not that sale is the cause 
(of pre-emption), for the cause is conjunction (of the properties) 
as we have already mentioned. And the reason in the matter 
is, that pre-emption becomes obligatory when the seller has 
turned away from (7. ¢, wishes to get rid of) the ownership 
of his house, and the sale makes this apparent. Hence, proof 
"of sale is sufficient as against him even to the extent of the 
pre-emptor taking it (the house), when the seller acknowledges 
the sale, although the buyer contradicts him.’ The meaning 
to be evolved from the passage is obviously different from 
the interpretation which can be placed upon Mr. Hamilton's 
translation, which indeed seems to me to have misled Mitter, J., 
and the other learned Judges, who agreed with him. The 
Arabic word fajiéo, which occurs in this and other passages, and 
which Mr. Hamilton translated as “established,” really means 
“becomes oé/igatory, necessary or euforceadle’ as aterm of law, 
and I cannot help feeling that if the passage had been accurately 
translated by Mr. Hamilton, the majority of the Full Bench, 
in Sherk Avidraiuila's case (1), might possibly have arrived at 
a very different conclusion. It is unnecessary to quote any more 
passages from the original Arabic text of the Afedaya, which 
distinctly go to show that the cause or foundation of the 
right of pre-emption is the canjunction of the pre-emptive 
tenement with the pre-emptional tenement, that its object 
is to obviate the inconvenience or disturbance which would 
arise by the introduction of strangers, ghat the right exists 
antecedently to sale, and that sale is a condition precedent, 
Not to the extsfence of the right, but only to its enforceability, 
Mr. Hamilton’s translation is sufficiently accurate to indicate 
these conclusions, and I shall therefore pass on to other 
books as high in authority as the Afedaya itself. Here is a 
short text from the Durrawl-Mukhtar :—“The cause of pre- 
emption is the contiguousness of the pre-emptor's property 
With the purchased property, whether by cO-parcenership or 
vicinage.” Again, a more explicit passage is to be found in 
Aini, a Commentary from the Kanz :—“The author (of the 
Kanz} says ‘dy sale,’ which must be referred to his expression, 
‘pre-emption becomes obligatory.’ This would indicate that the 
cause of the obligatoriness of pre-emption is sale, that is the 
sale of the pre-emptional house, and some have held this very 
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on. T e corrett —— however, is — the cause of 
Day — — is the conjunction of the properties in a necessary 
— — manner, and sale is a condition (of pre-emption). From this 
— Aei "Gt follows that pre-emption becomes enforceable by sale, that 
is, after its coming into existence.” All the different views on 
the subject entertained by Muhammadan jurists, who were 
only too fond of the medieval schoolmen'’s method of arguing 
such questions, are to be found in Birandi, a well-known * 
Commentary on the Muhammadan Law :—“Be it known 
that the language of the author implies that the cause 
of the obligatoriness of pre-emption is the conjunction of the 
preemptor’s property with the subject of the sale in some 
' way or other, and this is the opinion adopted by the Mashathhs 
—* (elders) in general. Khassaf says that pre-emption becomes 
-M enforceable by sale, then by demand, and therefore both become 
i; the cause; but as to this it may be Said that, when pre-emption 
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is established by sale, there is no meaning in establishing it 

, a second time by demand. Sheikh Abubakr Razie used to 
maintain that pre-emption becomes enforceable by sale, the 
right of taking possession is established by demand, ahd owner- 
ship (of the pre-emptor) is established either by decree or by 
mutual consent. Sheikh-ul-Islam held that co-parcenership, 
together with sale, constitutes the reason of the enforceability of 
pre-emption, and it is emphasized by demand, and ownership 
J is established either by decree or by mutual consent, and so it is 
laid- down in the Zathira.” These texts leave no doubt in my 

| mind that the “cauge’ or foundation of pre-emption is 
“conjunction of the pre-emptor’s property with that of the 
$ vendor, and, inasmuch as such conjunction existed before the 
p * sale, it follows that the preemptive right originates antecedently 
to the sale in respect of which it may be exercised. For 

t example, when two Muhammadans own shares in a house, the 
Ree sharë of each may in turn be regarded as dominant or servient® 
to the other for purposes of pre-emption, because the conjunction 

. of the properties of the two owne® being a circumstance 
common to both, alternately entitles the other to claim pre- 
emption when the proper occasion arises, that iss when either 
transfers his share by sale. The analogy of a son-apparent 
easement again suggests itself. It is true, as Mitter, J., says 
that neither can prevent the other from selling his share to 
whomsoever he pleases, because the Muhammadan Law 
“nowhere recognizes any right of vezo inthe pre-emptor”, nor 
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ti This, —— suggests | ‘a distinc 
site ‘between pre-emption and non-anparent 
* cl h as a right annexed to, A's house to prevent B 
building © on his own land. But the distinction, so far 
the = qt — the origin of right is concerned, is in reality 
Ppdaciple, but of detail, arising from the difference 
ature of the occasion demanding the exercise of the | 
Re one case, that cccasion is sale; in the other, * 
“tt il ling. Now, it is true that in the one case the . 
5 cannot prevent his co-parcener from selling his 
Eto a stranger, whilst in the case supposed, A : 
could — prevent B from building on his land. But the 
| ye € on of the distinction is not that the right of the one 
i a hot ot exist before the sale, aud the right of the other did exist 
e the building. The reason is this. The object of the 
“no n-app rent easement possessed by A is the beneficial 
enjoyme ente of his own propeity, and definrte infringement of 
that r ight is ascertained when B takes any definite action to 
i —* upon his land,—a state of things which would be sufficient 
ifford a cause of action in favour of A, seeking preventive 
‘or other assertion of his right of easement. But in the 
ase of pre-emption, the odfecfof the right is to prevent the 
* mn, ual of aff purchasers in general, but only of such as 
are objectionable from the pre-emptor’s point of view. Again, 
G ihe F right (unlike the right of wefo possessed by members of a 
a * indu family with respect to the gale of his share by 
y one of them) is not true from definite qualifications, among 
ie se most important is that the pre-emptor, complaining 
he ` intrusion of the purchaser, shouRi place himself 
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itely in ‘the position of the purchaser with reference to the 
iji soft he contract of sale, such as the amount and payment 
ft 1e ie prio, &e. Itsis obvious, then, that before a pre-emptor 
ci u eae sup his mind to assert his pre-emptive right, he must, 
nec ret, know deftitely who the purchaser is, and under 
at te s he has purchased the property, because it may well be 
ae t he one hand, he may bave no objection to such 
purcha: has K —5 ‘on the other hand, even if he does object, he may 
ot bein ‘aposition to pay the price which the purchaser has paid. 
ah ] such considerations exist inthe case of the right of easgrens 
ch 11 —“ by way of illustration. And it follows 
at bet ef Sasal is actually completed, the preemptor is not, 
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the purchaser was created. From what Ihave already said, it is 
perfectly clear to me that any action on the part of the pre- 
emptor before the sale would be pre-mature, whether such action 


- consisted of vetoing or consenting to a sale which has not yet 


been effected, and of which the terms and the purchaser have not 


yet been ascertained, in the sense of creating the legal rights and 


obligations which render a sale an accomplished fact in law. 
I have already said that, unlike the vefo possessed by a member of 
a joint Hindu family, the right of pea emption does not prohibit 
sale i general regardless of the purĉhaser, cf the amount of the 
price, and other terms of the contract of sale; and because the 
right is in its very nature incapable of being asserted ôP exercised 
till these matters are definitely ascertained, it follows that a sale, 
irrespective of the pre-emptor’s consent, is not void in law. The 
pre-emptive right may or may not be asserted or enforced ; and it 
would be absurd to say that that which is only possible should, by 
a retrospective ‘effect, vitiate that which is certain, namely the 
sale, This isthe manner in which the jurists of the Muham- 
madan Law have dealt with this point of the rule of” pre- 
emption, and it is upon very similar grounds that they hold the 
pre-emptor incapable ,of relinquishing his pre-emptive right in 


respect of a sale which has not yet taken place. They would 


suy (and there is ample authority for this statement) that the 
identity of the pufchaser, the amgunt of the price, and other 
terms of the sale, the certainty of which is essential, not to the 
existence, but to the exercise of the pre-emptiv— right, being still 


undefined by a legal relatign between the vendor and the” 
vendee, the pre-emptor had no means of knowing for certain 


whether he should or should not g4ve up an ascertained legal 
right, and therefore the relinquishment of pre-emption before 
sale is void, Whatever the merits of this reasoning from a 
jurisprudential point of view may he, I ‘confess I Tail.to see how 
it supports the view that the right of pre-emption does not exist 
as A rggtriction or qualification of the right of sale possessed by 
the owner of property subject to pre-emption. It is ind 
an absolutely unqualified disability, for it does not absolu € 
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essttate res, in a position to — definite information as to ie 

; Ja e propa occasion has arisen for the exercise his 
already existing pre-emptive right. This is the reason. hy the 

law gives him no right of vetoing the sale. But the reason 

falls far short cf showing that his right of pre- emption was — 

wholly non-existent at the time of the sale, when the title of | 
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prohibit sale without the consent of the pre-emptor. But that 
it amounts to a qualified disability, distinctly operating in dero- 
gation of the vendor's absolute right to sell the property, and 
thus affects his title, which would otherwise amount to absolute 


dominion, cannot, in my opinion, be doubted. That the result of 


such restrictions or qualifications are dependent for their enforce- 
ment upon the occurrence of the actual sale, is a circumstance 


. Which, in my opinion, does not affect the question relating to the 


> 


inception of the right of pre-emption. 

But, in opposition to this view, Mitter, J., and the learned 
Judges, who concurred with him, relied upon the argument— 
that “there is nothing whatever in the Muhammadan Law which 
imposes upon any one the obligation of making the first offer 
to his neighbour, nor is there anything to show that the right of 
pre-emption is based upon any such obligation, the non-fulfilment 
of which would prevent the stranger from acquiring a complete 
and valid title tothe property by virtue of his purchase.” In 
dealing with this argument, I must, in the first place, observe 
that one‘’of the greatest difficulties in the administration of the 
Muhammadan Law, as indeed of all aneient systems, lies in 
distinguishing moral from /ega/ obligations. The Muhammadan 
Law having been evolved from the Koran and the sayings of the 
Prophet, naturally presents such difficulties, and the question 
whether the vendor is bound to offer the property to his co-par- 
cener before selling it to a stranger, is an illustration of what I 
mean,—a difficulty which was felt at an early stage by the 
Muhammadan jurists themselves. The following is a text from 
„Aini, a Commentary upon the Kanz, a well-known book on 
"Muhammadan jurisprudence :— “A co-parcener is one whose share 
has not been divided in the property sold. This is universally 
agreed upon, because it has been related by Jahir that the Pro- 
„phet decreed pre emption in respect of every joint undivided 
přoperty, whether a grove e ora house, s: ay ing : — It is nar late fud for 
any cne to sell till he has informed his co-parcener who may take 
or leave it as he wishes ; and if he has sold without such informa- 
tion, the co-parcener has a preferential right to the share’. This 
tradition has beep related by Mushini, Abu David, and Aukissai’. 
Two other traditions to thé same effect are also to be found in 
Muslim, which is one of the books of acknowledged authority 
on /fadis or traditions, I will, however, quote only one of them, 


* as it brings into prominence the difficulty with which I am now 


dealing — is related by Jahir that the Prophet said :— 
I] 
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p tion exists in. all joint —— Sheha lart; or —— 
tis is not proper for him (the owner) to sell till he has 
ted * to his co-parcener, who may take it or reject it ; and af å 
the vendor fails to do this, his coparcener has the preferential right z 
to it until he is informed.” Both these traditions have much the 
same effect, but in the first of them the Arabic word /a yahiilo = 
occurs, which I have rendered by “wot lawful”; whilst im thes — 
second the phrase R a Aani is ja yasliho, which I have translated i 
as meaning “nol proper’. The importance which the Muham- * 
medan jurists, in — down legal principles, attached to the ~ 
exact words in the sayings of the Prophet, at once gave 
rise to the question whether the injunction as to the vendor's -~ 
giving notice to the pre-emptor and offering to him the 
property for purchase, was a mere mora? behest or created 
a legal obligation. 1 have already shown how Muham- 
madan jurists dealt with the right of pre-emption, and 
the method of arguing which they adopted had, no doubt, 
considerable influence in the interpretation of these Two tradi- — 
tions. The difference of phraseology, which I have already 
indicated, enabled them to put such an interpretation as would 
render the traditions consistent with the rule that the absence 
of the pre-emptor’s consent does not vitiate the sale—the 
rule which had been unanimously adopted by the jurists. 
This is best shown by Nawavi, a celebrated Commentary on 
` Muslim, in which these traditions occur. The opher explains 
the traditions in the following manner :—The saying of the 
Prophet to the effect, that it is not for him (the vendor) to sell 
until he has apprised his co-parcener is, in the opinion of our. 
doctors, taken to refer to the mora/ propriety of giving notice 
and to the objectionableness of sale before such notice-—an 
objectionableness which arises from impropriety. It does not, 
however, mean that such saie is ‘adsolutely prohipited,” and this, 
is the manner in which they, have interpreted the Madis (say- 
ings of the Prophet), because it may be rightly affirmed of that 
which is morally objectionable, that "it is not lawful, and thus 
the gx Pression “lawfrl’ comes to mean permissible, which - 
implies that both sides (positive and negative) are on an equal 
footing, whilst that which is “morally objectionable” cannot be 
said to be permissible, both sides of which are equal, but, on the 
contrary, the “morally objectionable” is that the rejection of 
which prevails (over its adoption). 
at: $ at is mot necessary to pursue any further the syllogistic 
Jey | ee ea, ae, J á a 
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manner in which sitch questions were dealt with by Muham- 
— madan jurists. I may, however, say that the ultimate reason 
= which prevented them from interpreting these traditions in the 
sense of creating a /eva/ obligation imposed upon the vendor 
was, that the language of the tradition being capable of two 
* interpretations, they adopted the more linient one, acting upon 
the presumption that a /ega/ obligation does not exist till ex- 
` pressly provided, and that all contracts are lawful unless expressly 
-~ prohibited by law. The law, therefore, as it stands, does not 
oblige the vendor to give notice of the projected sale to the 
_ pre-emptor, nor does it vitiate a sale executed without his 
permission. Iam not at liberty to interpret the sayings of the 
Prophet in a sense other than that adopted by the recognized 
authorities on Muhammadan jurisprudence. But it is perfectly 
cléar from these traditiogs that the very conception of 
pre-emption in Muhammadan Law necessarily involves the 
existence of the right before the sale in respect of which it 
may be exercised, All that the interpretation of the Muham- 
madan jurists goes to show is, that the sale is not vitiated by 
T ‘the absence ofthe pre-emptor’s consent—an interpretation which, 
Whilst it is perfectly consistent with the rest of their method 
of reasoning in dealing with pre-emption, again falls short of 
establishing the proposition that the re// is not antecedent in 
existence to the sale complained of by the pre-emptors. 

I have new to deal with the argument that the right of 
pre-emption under the Muhammadan Law is “ag mere right of 
repurchase, not from the vendor, but frot the vendee I trust 
what [have already said goes far to show that this conclusion 
cannot Be right. If by the expression “re- “purchase” is meant 

= the institution of anew contrfct of sale other than that entered 
into by the vendor and the vendee, the hypothesis becomes 
_ #bviously erroneous, because the entire argument, that the 
_ vendor of a pre-emptional tenement conveys an absolute owner- 
_ ship to the vendee unhampered by any defect of title arising 
out of pre-emption, applies as much to a Muhammadan as to 
a Hindu vendee. And if the right of pre-emption is only; 
right of re-purchase, and if the right is to be enforced, mot as a 
rule of law, But only by reasdn of the rule of justice, equity, 
and good conscience, I fail to see, even in a case where will 
the parties are Muhammadans, where the equity lies in forcing 

— a man to sell that which is absolutely his own to a man who 

* had no right i in connection with it at the time when the title of 
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| the endec was created. Equity is higher than the considerations 
ot race and creed, nor will it allow parties to impose upon each — 

other rules not sanctioned by the /aw. And if its rules prohibit 
a Hindu purchaser from being deprived of property of which 
he is the absolute owner, that same rule should, by ordinary 
legal analogy, benefit also a Muhammadan purchaser of property 
whose title is, ex Aypothest, -as absolute and as free from defect 
as that of the Hindu vendee. Further, if pre-emption is only a 
right of “repurchase” from the vendee who, ex Aypothest, has, 
under the sale, derived an aéso/ute title, unhampered by the 
pre-emptive right, there is no reason which would prevent the 
vendee from insisting that the terms of the new sale should be 
other than those under which he himself purchased. That this 
would be the necessary consequence of the hypothesis, seems 
to me to be as clear as the proposition that every afso/ute ow 
is at full liberty tosell or not to sell his property, and that if he 
chooses to sell it, he can make his own terms as to the bargain 
of sale. That such a result is not only not warranted by the 
Muhammadan Law of pre-emption, but would positively strike » 
at the very root of the right itself, seems to be too obvious to 
require any explanation. But the Muhammadan Law of pre- 
emption involves no such anomalous inconsistencies of reason- 
ing, because the right of pre-emption is not aright of 
“re-purchase” either from the vendor or from the vendee, involv- 
ing any new contract of sale ; but itis simply a right of swdsét- 
tution, entitling the pre-emptor, by reason of a legal incident 
to which the sale itself Fas subject, to stand in the shoes of the 
vendee in respect of all the rights and obligations arising from 
the sale under which he has derived his title. It is, in effect, as 
ifin a sale-deed the vendee’s name were rubbed gut and the 
pre-emptor's name inserted in its place. Otherwise, because 
every sale of a pre-emptional tenement renders the right of pre- 
emption enforceable in respect thereto, every successful pre- 
emptor obtaining possession of the property, by the so-called 
“re-purchase” from the vendee, would Ge subject to another pre- 
emptive claim, dating, not from the original sale, but from such 
“ve-purchase’—a state of things most easily congievable where 
the new claimant is a pre-emptor of a higher degree than the 
pre-emptor who has already succeeded. -The result would be 
that pre-emptive litigation could never end. 
I could go on at much greater length to show „that the 






D a hypothesis that pre-emption is only “a right, of ve-purchase 
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: = MAHOMEDAN LAW. . h Ss 
from the vendee,” would involve even greater anomalies incon- at 
sistent with the fundamental rules of the right of pre-emption. . Gobind Dayal 
But I need not pursue the argument any further, because it inaya tnia 
seems to me that the general principles of jurisprudence suggest 
the same conclusions as those at which I have arrived. I take * 
it as a fundamental principle that no state of things can give Abul Husan Khan. 
rise to cause of action, such as can be sued upon in a Court of 
justice, unless there is a right and an infringement of that 
_right—the right being necessarily antecedent to the injury. My 
conceptions of jurisprudence prevent me from conceiving any 
kind of right of which both the sception and the wmfringement 
depend upon one and the same incident. And it would be 
absurd to conceive a right of which the infringement takes 
place before the inception of the right itself. Andif I am right 

r, how would the right of pre-emption stand these tests, 
if it be taken not to exist before the sale in respect of which 
it is to be exercised? The sjury to the right is the méruston 
of a stranger under a sale, and the whole odject of the right is to 
prevent- such intrusion. And how could such intrusion be 
legally prevented if the right did not exist before the intrusion ? 
Similar difficulties will arise if it be assumed that the point of 
the inception of the pre-emptive right is not sale, but “salab,” 
that is, demand of pre-emption by the pre-emptor. There 
can be no legal demand of a right which does not exist, nor 
could refusal by the vendee to surrender the pre-emptional 
property constitute any legal injury where no legal right 
existed. . 

_ But apart from the reasoning suggested by the analogy of 
jurisprucential conceptions, it secms to me that, if it is once 
conceded that the sole objett of the pre-emptive right is to 
prevent the intrusion of strangers objectionable to the pre- 
‘¢mptor, it follows, I should say as a matter of ‘fcommon sense,” 
that if a Muhammitdan pre-emptor can by the exercise of his 
pre-emptive right prevent the intrusion of another Muham- 
madan, he should, d fortiori, be able to do so in the case of a 
purchaser who belongs to a different race and creed, for. 
cæleris paribus, jt may be taken that a non-Muhammadan 
purchaser under such conditioħs would be more objectionable 
to the Muhammadan pre-emptor, and would demand a more 
strenuous exercise of the pre-emptive right, 

Besides these arguments there is much on the subject of 
Sconfiict of laws in the judgments delivered by Norman and 
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1885. ” Macpherson, JJ., Shekh Kudratulla v. Mohini Mohan Saha (1); 


Gobind Day al =" which I might adopt in support of. my view. But it is 


* — unnecessary to repeat the arguments which those learned 
=f : Judges have already expressed with such force and lucidity. 
—— Tt, however, remains for me to deal with the reasoning "adopted | 
Abul Hi bat a Khan. by Mitter, J., as to, presemption being a right “feeble and 


ee defective,” because, on the one hand, it is lost if not immediately 

P a 4 _ = : = 

pæ- asserted, and, on the other hand, it can be defeated by “tricks 
‘we? a and artifices." If ‘‘feed/e and defective" only means that the right 


TE 
— of pre-emptor is franszfory in the sense of requiring immediate. 


Sad ~ assertion, I can understand the phrase, But I do not understand 

» _ how the transitory character of the right can affect the question 
2 whether or not it should be enforced against a Muhammadan 
* vendee and not against a non-Muhammadan. So far as this 


i particular point is concerned, it geems enough to say thatyif 
the right is legally enforceable against the one, it should be 
enforceable against the other. On the other hand, in one 

* sense, full ownership itself may be called transitory, beni if 

= A, being the owner of X, allows B to sell it to C, A being 

—⸗ present at the time of the sale, his mission to assert his title in 


— in X. Pre-emption is feeble in a sense not dissimilar in principle 
to the illustration which I have given. The object of. the 
Muhammadan Law in rendering the immediate demand of pre- 
emption a condition precedent to the exercise of theeright, is to 
render it obligatory upon the pre-emptor to give the earliest 
possible notice to the vendee not to rely upon his purchase for 
making improvements, &c., or otherwise dealing with the, 


ma l purchased property. The rule is a very salutary réstriction 
| E of right, which might othe:wise bt very capriciously enforced 
fay under a system of law which recognized no rule as to the 


much upon the same considerations as the doctrine of "norice" 
and the principle of acquiescence -amounting to estoppel 
in equity jurisprudence. But such restrictions do not derogate 
from the right of pre-emption any more than another equitable 
rule of the same right, that the pye-emptor,*in enforcing his 
. right, cannot break up the bargain "of sale by pre-empting only — 
~- a portion of the property sold to one purchaser. The law of 
pre-emption is full of equitable considerations of this nature, 
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-X would, in effect, by the doctrine of estoppel, defeat his right, 


limitation period for enforcing claims. Indeed,*the rule restse 


(1) 4 B. La Ry 134. : = 9 m g- 
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but it is scarcely necessaryo t pursue the argument any 
- “further, 

This brings me to the last point. Considerable portions of 
the judgments in Shetth Kudratulla'’s case (1)are devoted to 
showing that the right of pre-emption can be defeated by what 
Mitter, J., calls “tricks and artifices,” which Peacock, C. J., 
held are recognized and allowed by Muhammadan Law; and 
from this it is inferred (though I confess, with due respect, I am 
not able to follow the reasoning) that the right is not enforceable 
against a Hindu purchaser, though enforceable against a 
Muhammadan. If any question of the “tricks and artifices” 


“referred to were involved in this case, I should have a good deal 


to say on the subject, but here I need only say once more that 
in dealing with questions of Muhammadan Law, the distinction 
between moral behests and legal duties on the one hand, and 
between rules of substantive law and procedure on the other, must 
always be borne in mind. And I think I may safely say that 
most if nof all the notions about the efficacy of these “tricks and 
devices” arise from over-looking these distinctions, Peacock, C. J., 
Says (p. 173) — The Muhammadan Law, as has been already 
shown by Mr. Justice Kemp and Mr. Justice Mitter, admits 


‘of all kinds of devices for the purpose of frustrating its own 


law. If there is a dond@ fde sale between a Muhammadan vendor 
and a Hindu purchaser, and they come forward and declare that 
which is not frue, and say that it was not a sale intended to 
operate, but was a fictitious device, their words must be accepted 
according to the Muhammadan Law, awd the truth of the 
assertion cannot be disputed. They would be bound by the 
untruth which the vendor and the purchaser declare for the 
purpose of evading the right of pre-emption. Can we say that 
if they will state an untruth, the Hindu shall remain in posses- 
sion of the property which he has purchased ; but if they will 
mot declare that which is untrue, there is an equity to take the 
property away from the purchaser °. The argument is con- 
sistent with certain passages in the text-books, which his 
Lordship went on to cite. But without attempting to explain 
ithe real reasons, upon which those passages proceed, the 
argument may be fully answéred by saying that, in the case 
‘supposed, the question whether there has been a dond fide sale 
“Or not is not a question of substantive law, but a mere question 
of fact, to be ascertained by the rules of that department of 


aT (3) 4B. L; R., 134 
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procedure which consists of the rules ‘of évidence ; ~ Tand that. we 
no more bound to follow the Muhammadan Law of evidence 
in a pre-emptive -suit than in a@suit involving questions of succes- 
sion or inheritance. The Muhammadan Law of evidence 
like other old systems, contains numerous rules which arose 
either from imperfect notions as to the distinction between the 
weight and. admissibility of evidence, or from the rules of pro- 
cedure, or from the political exigencies of the Muhammadan 
| people, when those rules were formulated. The rule whether upon 
ae any particular point in a pre-emptive suit the statement of the pre- 
è - emptor, the vendor or the vendee is to be believed, is an illustra- 
tion of the former part of this proposition, and the latter part 
may be exemplified by the disability imposed upon non-Muham- 
* madans to give evidence against a Muhammadan in a Court of 
. Justice, the reason being stated to be “that they have no power 
s” or authority over the Moslems, and are suspected of inventing 
e falsehoods against them.” But the-Muhammadan Law of evidence 
is not the law of British India, and, whatever force thé argument 
a ae of Peacock, C. J., might have had in 1869, when his_ judgment 
” was delivered, it can have no application now. For if it was 
intended as an enunciation of the Muhammadan Law of evidence, 

since that time a Code of Evidence has been passed providing its - 
own rules for ascertaining facts, and s. 2 of the enactment (Act I 
of 1872) has abolished all other rules of evidence. Similarly, it 
will be found upon close examination of the other devices to 
defeat pre-emption, referred to’in the Sedaya and in Bailie’s 
Digest, on which the learned Judges of the Calcutta Court relied, 
that they owe their origin to extremely technical rules of the 
Muhammadan Law of contract, procedure or evidence,-in noné 
of which departmenis of lawe are we bound by these 
technicalities. The Muhammadan substantive law, in matters 
governed by it, cannot, of course, be administered without 
ascertaining the facts to which it is to be applied. But how those 
À facts are to be ascertained, is a matter relating to the remedy, 

Xa ad litis ordinationem, for which the Co@rts in British India have 








<3 * their own rules. And there is in principle no more reason for 

saying that in a pre emptive suit the questions, , whether a valid œ 

iO bond fide sale has taken place or mot, “and if so,“ for what price, 

j ; eee are governed by the Muhammadan Law, than there would be for 
—— = saying that when a decree is passed under the Muhammadan aw, — 


for dower or inheritance, the process for executing that decree is 
to be regulated by the rules of procedure provided by that law. 
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And, speaking generally, I may say that if it is once conceded 1885. 
that the technicalities of Muhammadan Law of contract, proce- Gobind Dayal 
dure or evidence are not binding upon us, it will be found that tnayatetiahs 


no “tricks and artifices” can defeat the pre-emptive right in Bi} —— 
our Courts. Such devices are held to be “abominable” even where | 
the technicalities of Muhammadan adjective Jaw might give 
them some plausible effect ; and this is the prevalent doctrine, 
notwithstanding the opinion of Kazi Abu Yusuf, to be found 
in the passage from the A’vdaya to which Kemp, J., has referred. 
The opinion of Imun Muhammad, given in that same passage, 
condemns ail devices; but there being no such questions in 
this case, I need not discuss the matter any further, But I wish 
to add that [ have considered it my duty to deal with this 
reference at such elaborate length, not only out of respect for the 
eminent authorities with whom I have ventured to differ in 
arriving at my conclusions, but also because the rapid rise in 
the value of landed property in British India has gone far to 
extend the exercise of the pre-emptive right and to enhance its 
importance by confirming it as an incident of the proprietary 
‘tenure. Moreover, the right, though it, no doubt, operates as a 
restriction of the principle of free sale, and thus tends to 
diminish the market-value of property, must have enough to 
recommend itself, for even in some of the most civilized parts of 
Germany, a similar right (refractrech?) is still maintained, either 
as a custom @ras a rule of law. And if such is the case ina 
country where distinctions of race, caste, or creed do not pre- 
vail, it seems to me that the right must not be lightly dealt with 
in a country like India, where the population presents quite the 
opposite State of things, and where the intrusion of a stranger 
as a cosharer must not only give rise to inconvenience, but 
disturb domestic comfort, if not, as in some cases, lead to 
breach of the public peace. 
My answer to this reference is iñ the affirmative. 
OLDFIELD, J.—The answer should be in the affirmative. I 
conctirin the opinion expressed in the case in Chundo v, Hakeem 
i A lim-oad- deen (1), by the majority of this Court, that by the provi- 
T sions of s. 24, AceVI of 1874, he Court is not bound to administer 
the Muhammadan Law in claims of pre-emption, but on grounds 
of equity that law has always been theld to bind Muhau— 
madans, and has always been administered as between them 


Ve. 
Abul Husan Khan. 


(1) N-W. P. H. C. R., 1874, p. 28. 
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— hold property subject to | the rales of Muhammadan 
Law ; ; and it would not be equitable that persons who are not 


Muhammadans, but who have dealt with Muhammadans, in 


respect of property, knowing perfectly well the conditions and 
obligations under which the property is held, should, merely 
by reason that they are not themselves subject to Muhammadan 


Law, be permitted to evade those conditions and obligations. 


I wish to add that although I was a party to Moti Chand ~. 
Mahomed Hossein Khan (1), my decision followed the} Full. Bench 
ruling in Chundo v. Hakeem Alim-ood-deen (2) by which I felt 
myself bound. 

BRODHURST, J., concurred. 

PETHERAM, C. J.— My answer to the question referred to the 
Full Bench is in the affirmative. There appears to be no doubt 
as to what the rule of Muhammadan Law is. It imposes an 
obligation upon a Muhammadan owner of property, in the 
neighbourhood of which other Muhammadans have property, or in 
respect of which other Muhammadans have a share, to offer it to 
his neighbours or his partners before he can sell it to a stranger. 
This is an incident of his property, as the text-books of the 
Muhammadan Law show, and, for the reasons stated by my 
brother Oldfield, I think that it is equitable to apply the rule 
to cases like the present, in which the purchaser is a Hindu, 

Duruorr. J., concurred. + — 


(1) N.-W. P. H.C R., 1875, p- 147- 
(2) N-W. P. H. C Re 1874, p. 28. _ 
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LAW RELATING TO PERSONS. 
GEORGE UDNY 


Ue 
JOHN HENRY UDNY. 
[Reported in L. R, t A. L. (Se. & D), 442.) 
The following opinions of the Law Peers fully state the facts, 
the authorities, and the legal reasoning. 


Trae Lorp CHANCELLOR (1)—My Lords—In this case the 


appellant prays a judicial declaration that the respondent is 
a bastard, and is not entitled to succeed to the entailed 
estates of Udny in Aberdeenshire. 

The question depends upon what shall be determined to have 
been the domicil of the respondent's father, the late Colonel 
Udny, at the time of his birth,—at the time of the respondent’s 
birth,—and at the time of the Colonel’s marriage with the 
respondent's mother. 

The appellant, who argued his case in person with very 
considerable ability, contended :— First: That the domicil of 
origin of Colonel Udny was English. Secondly: That even 
if that were not so, yet that at the time of his first marriage, in 
mtz, he had abandoned Scotland for England, sold his 
commission in the army, took a house on lease for a long term 
in London, ahd resided there till he left England for France in 
1844, for the purpose of avoiding his creditors ; and that, having 
thus acquired an English domicil, he retained it, and never 
te-acquired his Scotch domicil. Zhirdiy : That, at all events, 
if he did recover his Scotch domicil, yet it wasmot recovered at 
the date of the respondent’s birth in May, 1853, nor even at 
the date of the intermarriage of the respondent's parents in 
January, 1854. " . 

As regards the first question, your Lordships did not hear 
the respondents. You we satisfied that Colonel Udny’'s father, 
the Consul, had never abandoned his Scottish domicil. Con- 
sequently you held that Colonel Udny's own domicil of origin 
was Clearly Scotch, that having been the domicil of his father 
at the Colonel’s birth. 

A more difficult inquiry arose as to the domicil of Colonel 
Udny at the date of the respondent's birth in May, 1853. 

(1) Lord HATHERLEY. 
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-E e — Ee a a he ee his first smi vizs, m Jma when he 
= Ten y Udny Jdny. ecuted a contract and other instruments connected with his 
marriage, containing provisions referable to Scottish law, and 
describing himself as of Udny, in the county of Aberdeen. He, on 
his marriage, however, took a long lease of a house in London, 
aoe — — in which he resided till 1844. He made frequent visits to 
re an Scotland, but had no residence there. He at one time con- 
ol ‘aa templated restoring Udny Castle—and even three years after 
` he had commenced his residence in London, appears to have 
ài still thought it possible that he might complete the restoration— 
1 ; and plans were about that time submitted to him for that 
| purpose. For many years, however, he seems to have 
abandoned all hope of so doing. owing to his means being 
P insufficient. He was appointed a Magistrate in Scotland, but 
appears not to- have acted as such. When in Scotland, 
he usually resided with friends, but occasionally at hotels in 
f the neighbourhood of his property ; and he continuall¥ received 
detailed accounts of the estates, and took much interest in 
. their management. His choice of England as a residence 
A : appears to have been considerably influenced by his taste for the 
sports of the turf. By his first marriage he had a son, John 
Augustus Udny. 

The Judge Ordinary and the Court of Session concurred in. 
opinion that the long and habitual residence in England was 
not sufficient to amount to an abandonment of the Colonel's 
Scottish domicil of origin. This point, I confess, appears -to me 
to be one of great nicety. Iam not prepared to say that l am, 
satished with that conclusion ; but neither should I be frepared, 
without further consideration, to recommend to your Lordships 
a reversal of the judgment appealed from on the ground that 
the opinions of the Court below upon this point were erroneous, . 

Owing to this action having been raised in the Colonel’s 
lifetime, the Court below had the advantage of the testimony 
of Colonel Udny himself, a circumstance which does not often 
occur in questions of domicil, It appears to have been very 
candidly given, and (as was observed by the Lerd Ordinary) by 
no means oOver-states the case In favour of the continuance 
of his Scottish domicil. 

Several other witnesses were examined, who do not carry 
the case further. But, be this as it may, the events in the 
Ate Colonel’s life, subsequent to 1844, appear to me to be those 
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upon which the question of his domicil at the birth of the 
respondent really depend. : 

In 1844, the Colonel, after having been involved for some 
time in pecuniary difficulties (owing chiefly to his connection 
with the turf), was compelled to leave England, in order to avoid 
his creditors. He, at first, tho: ight of taking some house “in the 
country”, by which I think he meant in the rural parts of 
‘England ; but afterwards the pressure of creditors became too 
great to admit of his so doing, and he appears, in the autumn, 
to have visited Scotland, where correspondence took place 


between himself and his agent asto arranging a trust deed by 


which Colonel Udny and his son, John Augustus, were to make 
provision, as far as possible, for the payment of their debts. On 
the 2nd of October, he writes to his agent, mentioning that 
a creditor is pressing for immediate payment of £ 1200—‘‘So 
let there be no time lost." And by a letter of his son of the 
4th of November, 1844, it appears that his father had left 
England Tor Calais on the previous day. He about this time 
sold the lease of the London house in which he had so long 
resided. He sold also (as he himself states in his evidence) 
all his furniture and “everything that was in the house, in- 
cluding what had belonged to his mother, his sister, and his 
first wife.” He went from Calais to Boulogne, and there resided 
in a hired house till 1853. He saysin his evidence : 

“When f went to Boulogne, I had no further connection 
with London. I had a married sister, living there, and various 
other gelations. During the nine years when my head-quarters 
_ were at Boulogne, I never resided in London. The time that I 
" came over for my wife's confinement in t853 was the first time 
that I had, visited London after leaving it for Boulogne. I 
remained there at that time only about a couple of days, and 
. returned to Boulogne. While I was at Boulogne, I came over 


= ore than once to -Scotland to visit my property, These were 


not long visits, but I did make, them". 

The wife, alluded to*in the above statement, is the mother 
of the respondent, The Colonel's first wife did not go with 
him to Boulcgne, but she  joind him for a short time in 184s, 
leaving him*afterwards on account of ill-health, and residing with 
his brother in London. She died in 1846. 

The Colonel at Boulogne formed an illicit connection witH the 
mother of the respondent, and in May, 1853, came to England 
in consequence of a wish that she should be attended in her 
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confinement by an English accoucheur ; and on the oth of May, 


1853, the respondent was born at Camberwell, The Colonel 
appears to have returned almost immediately to Boulogne. He 
d been living on a very scanty allowance—his eldest son, too, 

was embarrassed—and at a very early period after the birth 

of the respondent the father and son appear to have thought 
that the birth of this child might facilitate the bearing of the 
entail of the Scotch estates; for, ina letter of the zoth of May, 

1853, the Colonel writes to his son, “I shall be glad to hear of 

your interview with Mr. Skinner” (their legal adviser). “I think 

the great difficulty will be the uncertainty of the child's life ; 


however, you will talk over all these matters with him.” 


The Colonel waz advised that, by marrying the respondent's 
mother, he might, according to the law of Scotland, render the 
respondent legitimate, and that, then, the concurrence of the 
appellant in barring the entail wohld not be requisite. The 
advice on this latter point was erroneous ; but it is enough to 
say that the Colonel came over to Scotland in November, 1853, 
clearly with the intent to celebrate a marriage with the respon- 
dent’s mother, and with the hope of raising money for the 
benefit of his elder son and himself by getting rid of the entail. 
He was under an impression that his English creditors could 
not molest him whilst in Scotland. He was much mortified 
afterwards to find that this was not the case, and wrote several 
letters to his son and others expressive of his disgust at having 
been hurried away from Boulogne, and his dislike to residing 
in Scotland. But I cannot bring my mind to doubt that his i in- 
tention in returning to Scotland was to do that which he accom- 
plished, namely, to marry, in regular form, the respondent's 
mother, and for that purpose to be domiciled there. -+ 

In his letter of the oth of July, 1859, he expressly asserts 
it to have been his intention in 1853 to be permanently domi- 
ciled in Scotland ; but that letter may be open to the objection 
that it was written very shortly ante litem motam (a). I do not 
think that we can safely rely on ‘the deed of disposition by his 
elder son of the 2nd of December, 1853, which recites ‘that the 
Colonel had made arrangements to return again to, and to remain 
in Scotland,” because the father was,not'a party to that instru- 
ment. But, on the other hand, though the recital itself may 
not be evidence, yet the Colonel took advantage of that instru- 
ment. And the whole course of the arrangements made shews 


that the Colonel's intent, for which alone he came to Scotland, 
(a) Sec note at the end of the case, 
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was by his marriage to make the respondent legitimate, and 
by means of that legitimation to deal with the estates. These 
objects required a Scottish domicil ; and it would be singular to 
hold that he having, in fact, married on the 2nd of January, 
1834, and resided in Scotland thenceforth to his death in 1861 
(after the raising of the present action), the domicil must not 
be taken to have been Scottish, as it ought to be, for the 
purposes he had in view from the time of his return in 1853. 
‘It is true that the death of his elder son in the interval between 
the marriage and death of the Colonel, and the consequent 
falling in of the policies of insurance on his life, placed the 
Colonel to a certain degree in an easier position, and removed 
his apprehension of difficulty from his creditors: but I think 
his possible intention to leave Scotland (if molested by creditors) 
in no way disproves the existence of a resolution to remain, 
-as he’did, in that country (if allowed so to do) as his chosen 
and settled abode. 

It seems, therefore, clear to me that the Colonel was, at the 
time of his marriage, domiciled in Scotland; but the question 
remains as to what was his domicil in May, 1853, at the time of 
the respondent's birth. ` 

If he were domiciled in England up to 1844, and retained 
an English domicil up to, and after, May, 183, then the question 
would arise, which has not been determined in any case by the 
Scottish Courts, whether the child, being illegitimate at its birth, 
and its putative father not having at that time a power of legiti- 
mating him by means of a subsequent mareiage with his mother, 

_could be legitimated by his putative father subsequently acgurring 
a Scottish domicil before marriage with the mother. 

[ have myself held, and so*have other Judges in the English 

Courts, that, according to the law of England, a bastard child 
«Whose putative father was English at its birth could not be 
legitimated by the father afterwards acquiring a foreign domicil 
and marrying the mother in a country by the law of which a 
subsequent marriage would have legitimated the child. I see 
no reason to retract that opinion. The statues of the child.— 
with respect to its capacity to be legitimated by the subsequent 
marriage of its parents, —depends wholly on the status of the 
putative father, not on that of the mother. If the putative father 
have an English domicil, the English law does not, at the birth 
of the child, take notice of the putative father’s existence. But 
if his domicil be Scottish, or of any other country allowing 
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1869. legitimation, ibeagiche m mother be English at the birth, | the 
í Seorg gc Udn —— ative - father, as in Munro v. | Munro (1), i is capable of legitimat- 
pe a hoz i _ ingthec child. The foreign law, though deeming the child to be. s 
fileus nullius (6) at birth, yet recognises ‘the father as such at the i 
moment of his acknowledging the child, either by marriage aud 
ie; hq? formal recognition, as in France, or by marriage. only, as in 
if -EE Scotland. I do not think that the English law can recognise a 
l capacity in any Englishman, by a change of domicil, to „cause 
his paternity and consequent power of legitimation to be 
7 recognised. But, however, this may be, the question does not, 
in my judgment, here arise. 

I am of opinion that the English domicil of Colonel Udny, 
if it were ever acquired, was formally and completely abandoned 
in 1844 when he sold his house and broke up his English 
establishment with the intention not to return, And, indeed, 
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his return to that country was barred against him by’ the 


continued threat of process by his creditors. I think that, on 
such abandonment, his domicil of origin revived. It is clear that 
by our law a man must have some domicil, and myst have a 
single domicil. It is clear, on the evidence, that the Colonel did 
not contemplate residing in France--and, indeed, that has 
scarcely been contended for by the appellant.’ But the 
appellant contends that, when once a new domicil is acquired, 
the domicil of origin is obliterated, and cannot be re-acquired 
more readily or by any other means than those by which 
the first change of the original domicil is brought about, namely, 
animo et facto (c). He relied for this proposition on the decision 


in Munroe v, Douglas (2), where Sir John Leach certainly held | 


that a Scotsman, having acquired an Anglo-Indian donficil, and 

having finally quitted India, but not*yet having settled elsewhere, - 
did not re-acquire his original domicil ; saying expressly, “I can 
find no difference in principle between an original domicil 
and an acquired domicil.” That he acquired no new domicil may 
be conceded, but it appears to me that sufficient weight was not 
given to the effect of the domicil of Origin, and that there is a 
“very substantial difference in principle between an original and 
an acquired domicil, I shall not add to the many ineffectual 


b 
r attempts to define domicil. But thè domicil of origiñ is a matter 
wholly irrespective of any animus on the part of its subject. He 
acquires a certain séatus civilisid), as one of your Lordships has 
y (1) 7 Cl. & F., 842. 
i (2) 5 Madd., 379. 
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designated it, which subjects him and his property to the mut i- —* 
cipal jurisdiction of a country which he may never even have George Udny 
seen, and in which he may never reside during the whole course John H — Uday: 
of his life; his domicil being simply determined by that of his 

father. A change of that domicil can only be effected animo ef 

facto -that is to say, by the choice of another domicil, evidenced 

by residence within the territorial limits to which the jurisdic- 

tion of the new domicil extends. He, in making this change, 

does an act which is more nearly designated by the word “settling” 

than by any one worl in our language. Thus we speak of a 

colonist settling in Canwla or Australia, or of a Scotsman settling 

in England, and the word is frequently used as expressive of the 

act of change of domicil in the various judgments pronounced by 

our Courts. Bat th’s settlement amima et Jacto(c) by which the 

new domicil is acquired is, of, course, susceptible of abandonment 

if the intention be evidence! by facts as decisive as those which 

evidenced its acquirement. 

It is said by Sir John Leach, that the change of the newly- 
acquired domicil can only be evidenced by an actual settling 
elsewhere, or (which is, however, a remarkable qualification) by ` 
the subject of the change dying in itinere (e) when about to settle 
himself elsewhere. But the dying a tinere le) to a wholly new 
domicil would not, I apprehend, change a domicil of origin if the 
intended new domicil were never reached. So that at once a 
distinction isadmitted between what is necessary to re-acquire 
the original domicil and the acquiring of a third domicil. Indeed, 
the a’mission of Sir John Leach seems toehave been founded on 
the actual decision of the c«se of Colville v. Saunders, cited in 
‘full in Munroe v. Douglas ti), from the Dictionary of Decisions. 

In that case, a-person of Scottish origin became domiciled at St. 
Vincent, but left that island, writing to his father and saying that 
shis health was injured, and he was going to America; and that, 
if he did not succeed in Americe#, he would return to his native 
‘country. He was drowne: i in Canada, and some memoranda 


were found indicating an intention to return to Scotland, and it n 
was held that his Scottish domicil had revived. 
- Ñ seems reasonable to sav that, if the choice of a new 


abode and actual settlement there constitute a change of the 
original domicil, then, the exact converse of such a procedure, 
viz, the intention to abandon the new domicil, and an actual 
abandonment of it, ought to be equally effective to destroy the 
(rt) § Madd., 379- 
13 
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new domicil. That which may be acquired may surely be aban- 


doned, and though a man cannot, for civil reasons, be left without 
a domicil, no such difficulty arises if it be simply held that the 


original domicil revives. That original domicil depended not on 


choice, but attached itself to its subject on his birth, and it seems 
to me consistent both to convenience and to the currency of the 
whole law of domicil to hold that the man, born with a domicil, 
may shift and vary it as often as he pleases, indicating each change 
by intention and act, whether in its acquisition or abandonment ; 
and further, to hold that every acquired domicil is capable of 
simple abandonment anfmo ef facto(c) the process by which 
it was acquired, without its being necessary that a new 
one should be at the same time chosen, otherwise one is 
driven to the absurdity of asserting a person to be domiciled 
in a country which he has resolutely forsaken and cast off, 
simply because he may (perhaps for years) be deliberating 
before he settles himself elsewhere. Why should not the domicil 
of origin cast on him by no choice of his own, and changed for a 
time, be the state to which he naturally falls back when his 
first choice has been abandoned antimo et factole), and whilst he is 
deliberatmg before he makes a second choice. 

Lord Cottenham, in Munro vy. Munro (1), says: “So firmly 
indeed did the civil law consider the domicil of origin to 
adhere that it holds that if it be actually abandoned anda 
domicil acquired, but that again abandoned, and no yew domicil 
acquired in its place, the domicil of origin revives.” No 
authority is cited by his Lordship for this. He probably alluded 
to some observations which occur in the case of La WVirernte (2) 
where Sir William Scott said : - l 

“It is always tò be remembered that the native character 
easily reverts, and that it requires fewer circumstances to consti- 
tute domicil in the case of a native subject than to impress the. 
national character on one whois originally of another country.” 

In the case of Zhe Indian Chief (3) the question was whether 
the ship was the property of a BritisM subject ; for if se, her 
trading was illegal. The owner, Mr. Johnson, averred that he 
was an American. Sir William Scott held him tobe an American 
by origin, but that, haying conre tO England in 1783 and 
remained till 1797, he had become an English merchant. But 

(1) 7 Cl. & F. 842, at p. 871. 


(2) 5 C. Rob. Adm., 99. 
( )3 C. Rob. Adm., 12. 
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e quitted England before the capture of the vessel, and 
— were preduced shewing his intention to return to 
America, which he does not appear to have reached until after. 


And Sir William Scott says : “The ship arrives a few weeks after _ 


his departure, and taking it to be clear that the natural 
character of Mr. Johnson as a British merchant was founded on 
residence only, that it was acquired by residence, and rested on 
that circumstance alone, it must be held that from the moment 
he turned his back on the country where he had resided on his 
way to his own country he was in the act of resuming his 
original character, and is to be considered as an American. 
The character that is gained by residence ceases by residence, 
It is an adventiticus character which no longer adheres to him 
from the moment that he puts himself in motion dond fide to 
quit the country sine animo,revertendi {j j". 

Story, in his Conflict of Laws, Sect. 47 (at the end), says : “If 
a man has acquired a new domicil different from that of his 
birth, and he removes from it with intention to resume his 
native domicil, the latter isre- -acquired even while he is on his 
way, for it reverts from the moment the other is given up.” 

The qualification that he must abandon the new domicil with 
the special intent to resume that of origin is not, I think, a 
reasonable deduction from the rules already laid down by 
decision, because intent not followed by a definitive act ts not 
sufficient. #he more consistent theory is, that the abandonment 
of the new domicil is complete animo et facto (c), because the 
factum is the abandonment, the aamfus is that of never 


| ret urning. 


T have stated my opinion more at length than I should have 
done, were ft not of great importance that some fixed common 
_ principles should guide the Courts in every country on inter- 


S national questions. _In questions of international law, we should 


not depart from any “settled decisions, nor lay down any doctrine 
inconsistent with them. J think some of the expressions used in 
former cases as tO the intent “evvere patriam’ ' (F) or to become 
‘a Frenchman instead of an Englishman,” go beyond the question 


of domicil. „The question of naturalization and of allegiance 


is- distinct froni that of domicil- A man may continue to be an 
Englishman, and yet his contracts and the succession to his 
estate may have to be determined by the law of the country 
in which he has chosen to settle himself. He cannot, at present 
at least, put off and resume at will obligations of obedience to 


. ‘ . 


99 
1869. 
—* 
George Udny 
v, 
John Henry Udny. 






— ——— —— — 





SELECTION OF LEADING CASES. 


the government of the country of which at his birth he is a 
subject, but he may many times change his domicil. It appears 
to me, however, that each acquired domicil may be also 
successively abandoned simpliciter, and that thereupon the 
original domicil srruplictter reverts. 

For these reasons, my Lords, I pronose to your Lordships the 
affirmation of the interlocutors complained of, and the dismissal 
of the appeal with costs. 

LORD CHELMsroRD.— My Lords, at the opening of the argu- 
ment of this appeal for the respondent, his learned counsel 
were informed that your Lordships were of opinion that the 
domicil of Colonel Udny down to the year 1812 was his Scotch 
domicil of origin, and that the case was therefore narrowed 
down to the questions raised by the appellant,—whether that 
domicil had been superseded by the acquisition of another 
domicil in England, and whether such afier-acquired domicil 
was retained atthe time of the birtheof the respondent, and 
continued down to the period of the marriage of the respon- 
dent's parents in Scotland. i . 

In considering these questions, it will be necessary to ascertain 
the nature and effect of a domicil of origin: whether it is like 
an after-acquired domicil, which, when it is relinquished, can be - 
re-acquired only in the same manner in which it was originally 
acquired, or whether, in the absence of any other domicil, the 
domicil of origin must not be had recourse to for the purpose of 
determining any question which may arise as to a party’s personal 
rights and relations. © ‘ 

Story, in his Conflict of Laws (Sect. 45), says: “The moment 
a foreign-domicil is abandoned the nitive do nicil is re-actjuired.” 
Great stress was laid by the appellant in his reference to this 
passage upon the word “re-acquired,” which is obviously an 
inaccurate expression. For, as was pointed out in the course of 
the argument, a domicil of origin is not an acquired domicil, but 
one which is attributed to every person by law. The meaning 
of Story, therefore, clearly is, that the Abandonment of a subse- 
quently-acquired domicil ipso facto (/) restores the domicil of 


origin. And this doctrine appears to be founded ipon principle, 


if not upon direct authority. 
It is undoubted law that no one can be without a domicil. 
If, then, a person has left his native domicil and acquired a new 


one, which he afterwards abandons, whet domicil must be 
resorted to to determine and regulate his personal saus and 
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rights? Sir John Leach, V. C., in Munroe v. Douglas (1), held 


that in the case supposed, the acquired domicil attaches to the 
person till the complete acquisition of a subsequent domicil, and 


as to this point he said there was no difference in principle 


between the original domicil and an acquired domicil. His 


| Honour’s words are: “A domicil cannot be lost by mere abandon- 


ment. It is not to be defeated animo merely, but animo ef facta(c), 


and necessarily remains until a subsequent domicil be acquired, 


unless the party die mm ftttvere(e) towards an intended domicil." 


There is an apparent inconsistency in this passage, for the 


Vice-Chancellor having said that a domicil necessarily remains 
until a subsequent domicil be acquired animo ef facto(c), added, 
“unless the party die sn riinerele) towards an intended domicil ;” 
that is, at a time when the acquisition of the subsequent domicil 
is incomplete and rests in intention only. ; 

I cannot understand upon what ground it can be alleged that 


a person may not abandon an acquired domicil altogether and 
carry out his intention fully by removing animo non revertendt (ù) ; 
and why such abandonment should not be complete until another 


domicil is acquired in lieu of the one thus relinquished. 

Sir William Scott, in the case of The Indian Chief (2), said : 
“The character that is gained by residence ceases by residence. 
It is an adventitious character which no longer adheres to a 
person from the moment he puts himself in motion Jond fde to 
quit the country sre animo reveriendi (fj; and he mentions the 
case of a British-born subject, who had been resident in Surinam 
and St. Eustatius, and had left those estttlements with an 
intention of returning to this country, but had got no farther 


than Holland, the mother country of those settlements, when the 


war broke out; and it was determined by thè Lords of Appeal 


that he was in tinere(ée), that he had put himself in motion, and 


-e 


was in pursuit of his native British character.’ 


’ 


un Sir John Leach seems to me toa be incorrect also in saying 


that in the case of the abandonment of an acquired domicil there 
is no difference in principle between the acquisition of an entirely 


new domicil and the revival of the domicil of origin. It is said 
by Story, in Sec. 47 of his Conflict of Laws, that “If aman has 
acquired a wew domicil different from that of his birth, and he 
removes from it with an Yntention to resume his native domicil. 
the latter is re-acquired even while he is on his way rnu itinere À - 





w, (1) 5 Madd., 379, nt p 105. 
(2) 3 C Rob, Adm., 12, at p. 20, 
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for it reverts from the moment, the other is given up.” This 
certainly cannot be predicated of a person journeying towards a 
new domicil which it is his intention to acquire. 

Ido not think that the circumstances mentioned by Story 
in the above passage, viz., that the person has removed from 
his acquired domicil with an intention to resume his native 
domicil, and that he is ru rtimere(e) for the purpose, are at all 
necessary to restore the domicil of origin, The true doctrine 
appears to me to be expressed in the last words of the passage : 
“It” (the domicil of origin) “reverts from the moment the other 
is given up.” : i 

This is a necessary conclusion, if it be true that an acquired 
domicil ceases entirely whenever it is intentionally abandoned, 
and that a man can never be without a domicil. The domicil of 
origin always remains, as it were,ein reserve, to be resorted to 
in case no other domicil is found to exist. This appears to 
me to be the true principle upon this subject, and it will govern 
my Opinion upon the present appeal. 

Upon the question whether Colonel Udny ever acquired an 
English domicil which superseded his domicil of origin, there can 
be no doubt that his long residence in Grosvenor Street for the 
space of thirty-two years from 1812 to 1844, is calculated to pro- 
duce a strong impression in favour of the acquisition of such a 
domicil. Time is always a material element in questions of dumi- 
cil; and if there is nothing to counteract its effect, it may be 
conclusive upon the subject. Butin a competition between a 
domicil of origin anf an alleged subsequently-acquired domicil 
there may be circumstances to shew that however long A resid-. 
ence may have continued, no intention of acquiring a domicil 
may have existed at any one moment during the ‘whole of the 
continuance of such residence. The question insuch a case is 
not, whether there is evidence of an intention to retain the* 
domicil of origin, but whether it is proved that there was an in- 
tention to acquire another domicil. As already shewn, the 
domicil of origin remains till a new one is acquired anime et 
JactAc). Therefore, a wish or a desire expressed from time to time 
to return to the place of the first domicil, or any lgoking to it 
as the ultimate home, although ` wholly insufficient for "the 
retention of the domicil of origin, may yet amount to material 
evidence to rebut the presumption of an intention to acquire a 
new domicil arising from length of residence elsewhere. “In this 
view i would be a fair answer to the question: Did Colonel Udny 
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intend to make England his permanent home? To point to all 
his acts and declarations with respect to Scotland and his estates - 


there, to the offices which he held, to the institutions to which 
he belonged, and to his subscriptions to local objects, shewing, 


that though his pursuits drew him to England and kept him 


there, and his circumstances prevented his making Udny Castle 
fit for his residence, he always entertained a hope, if not an ex- 
pectation, that a change in his fortunes might eventually enable 
him to appear in his country of origin, and to assume his proper 
position there as a Scotch proprietor. | 

If the residence in England began under circumstances which 
indicate no intention that it was to be permanent, when did it 
assume the character of permanence by proof that the Colonel 
had intentionally given up his Scotch domicil and adopted a 
different one? It appears to me upon this question of fact, that, 
throughout the whole of the Colonel's residence in London, there 
was always absent the intention to make it his permanent home 
which is essential to constitute a domicil ; residence alone, how- 
ever long, being immaterial unless coupled with such intention. 
But even if it should be considered that Colonel Udny’s residence 
in England, though not originally intended to be his permanent 
home, after a certain length of time ripened into a domicil, yet 
in 1844 he gave up the house in Grosvenor Street and returned to 
Boulogne, where he remained fur nine years withont any apparent 


intention of Again taking up his residence in England. This 


abandonment of the English residence, both in will and deed, 
although accompanied with no imme liate igtention of resuming 
the Scotch domicil, put an end at once to the English domicil, 
and the domicil of origin so facto (4) became the domicil by 
which the personal rights of Colonel Udny” were thenceforth 
to be regulated. 

e This makes it unnecessary to consider what would have been 
the condition of tht respondent, if his birth had taken place in 
England before the resumption of the Scotch domicil by Colonel 
Uday, and the subsequent® marriage of his parents in Scotland 
after that domicil had been resumed. Because the domicil 
being Scotch, the place of the birth of the respondent is wholly 
immaterial, afid the case is contpletely governed by the authority 
of the cases, of Dalhouste v. McDowall (1) and Munro v. Munro 
(2), in each of which, the birth of the illegitimate child, and also 


(H) 7CL& F., S17. (2) 7 CI. & F, 842. 
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the subsequent marriage of the parents, took place in England, 
but the domicil being Scotch, it was held that neither the place 
Sap is of the marriage nor the place of the birth affected the sfa/us of 
Firar | "the child. ; 
The existence of the Scotch domicil renders it also unneces- 
sary to consider whether the parents of the respondent went 
s to Scotland for the purpose merely of legitimating the respon- 
dent by their marriage’ there, and deprives the case of Wose v. 
Ross (1), which was insisted upon by the appellant, of all applica- 
tion. For in that case, as stated by the Lord Chancellor, “ the 
parties were domiciled in England, the child was born in Eng- 
land, the parties went to Scotland for the purpose expressly of 
being married, and having been married, they returned to 
England to the place of their former domicil,” 

= [ agree with my noble and learned friend that the interlocu- 

tors appealed from ought to be affirmed. 

Lorp Westaury.—The law of England, and of almost all 
civilized countries, ascribes“ to each individnal at his birth two 
distinct legal states or conditions: one by virtue of which he 
becomes the subject of some particular country, binding him by the 
tie of natural allegiance, and which may be called his political 
stains ; another, by virtue of which he has ascribed to him the » 
character of acitizen of some particular country, and as such is 
possessed of certain municipal rights, and subject to certain obli- 
gations, which latter character is the civil sfafus or condition of ~ 
the individual, and may be quite different from his political statis. 
The political sfafes may depend on different laws in different 
countries ; whereas the civil stafns is governed universally by 
one single principle, namely, that of domicil, which is te criteri- 
on established by law for the purpose of determining civil 
status. Forit ison this basis that the personal rights of the 
party, that is to say, the law which determines his majority or 
minority, his marriage, succession, testacy,° or intestacy, must 
depend. International law depends on rules which, being in 
great measure derived from the Roman law, are common to the 
jurisprudence of all civilized mations. It is a settled principle 
that no man shall be without a domicil, and to secure this result 
the Jaw attributes to every individual as soon as he is born the 
domicil of his father, if the child be legitimate, and the domicil 
of the mother, if illegitimate. This has been called the domicil 
of origin, and is involuntary. Other domicils, including domicil 

(1) 4 Wils. & Shaw, 289. 
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by operation of law, as on marriage, are domicils of choice. 
For as soon as an individual is sur juris (7) it is competent to him 
to elect and assume another domicil, the continuance of which 
depends upon his will and act. When another domicil is put 
on, the domicil of origin is for that purpose relinquished, and 


remains in abeyance during the continuance of the domicil of 
choice ; but as the domicil of origin is the creature of law, and 


independent of the will of the party, it would be inconsistent 
with the principles on which it is by law created and ascribed, 
to suppose that it is capable of being by the act of the party 
entirely obliterated and extinguished. It revives and exists, 
whenever there is no other domicil, and it does not require 
to be regained or reconstituted animo et facto (©, in the 
manner which is necessary for the acquisition of a domicil of 
choice. i 

Domicil of choice is a conclusion or inference, which the law 
derives from the fact of a man, fixing voluntarily his sole or chief 
residence in a particular place, with an intention of continuing 
to reside there for an unlimited time. ‘This is a description of the 
circumstances which create or constitute a domicil, and not a 
definition of the term. There must be a residence, freely chosen, 
and not prescribed or dictated by any external necessity, such 
as the duties of office, the demands of creditors, or the relief 
from illness ; and it must be residence fixed not for a limited 
period or particular purpose, but general and indefinite in its 
fulure contemplation, It is true that residence originally tem- 
porary, or intended for a limited period, nay afterwards become 
general and unlimited, and in such a case so soon as the change 
of purpose, or animus manendi (k), can be inferred the fact of do- 
micil is established. j 

The domicil of origin may be extinguished by act of law, 
as, for example, by sentence of death or exile for life, which puts 
an end to the status civilis (d) of thé criminal ; but it cannot be 
destroyed by the will and act of the party. 

Domicil of choice, as it is gained anmo ef facto (c), so it may 
be put an end to inthe same manner. Expressions are found 
in some books, antl in one or two cases, that the first or existing 
domicil remains until another is “acquired. Fhis is true if applied 
to the domicil of origin, but cannot be true if such general words 
were intended (which is not probable ) to convey the conclu- 
sion that a domicil of choice, though unequivocally relinquished 
and abandoned, clings, in despite of his will and acts, to the 
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‘party, uutil another domicil has animo et facta (ce) beara acquired. 


The cases to which I have referred are, in my opinion, met and 
controlled by other decisions. A natural -boru Englishman may, 
if he domiciles himself in Holland, acquire and have the sratus 
civilis id) of a Dutchman, which is, of course, ascribed to him in 
respect of his settled abode in the land, but, if he breaks up his 
establishment, sells his house and furniture, discharges his ser- 
vants, and quits Holland, declaring that he will never return to 
it again, and taking with him his wife and children, for the pur- 
pose of travelling in France or Italy in search of anotlrer place 
of residenee; is it meant to be said that he carries his Dutch domi- 
cil, that is, his Dutch citizenship, at his back, and that it clings 
to him pertinaciously until he has finally set up his tabernacle 
in another country ? Such a conclusion would be absurd; but 
there is no absurdity, and, on the contrary, much reason, in hold- 
ing that an acquired domicil may be effectually abandoned by 
unequivocal intention and act ; and that, when it is so determined, 
the domicil of origin revives until a new domicil of choice be ac- 
quired. According to the dicra in the books and cases referred to, 
if the Englishman whose case we have been supposing lived for 
twenty years after he had hnally quitted Holland, without acquir- 
ing anew domicil, and afterwards died intestate, his personal 
estate would be administered according to the law of Holland, and 
not according to that of his native country. ‘his is an irrational 
consequence of the supposed rule. But when a e proposition 
supposed to be authorised by one or more decisions involves 
absurd results, there isqgreat reason for believing that no suth 
rule was intended to be laid down. 

In Mr. Justice Story’s Conflict of Laws (last edition), it is 
stated that “the moment the foreign domicil ( that is the domi- 
cil of choice) is abandoned, the native domicil or domicil of 
origin is re-acquired.” 

And such appears to be the just conclusion from several 
decided cases, as well as from the principles of the law of 
domicil. 

In adverting to Mr. Justice Story’s work, I am obliged to 
dissent from a conclusion stated in the last edition of that useful 
book, and which is thus expressed": * The result of the more 
recent English cases seems to be, that fora change of national 
domicil there must be a definite and effectual change of nation- 
ality.” In support of this proposition the editor refers to some 
words which appear to have fallen from a noble and learned Lord 
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; in addressing this House in the Case of Moorhouse v. Lord (1), — 
when in speaking of the acquisition of a French domicil, Lord George Udny 


Kingsdown says, “A man must intend to become a Frenchman John Heavy, Uday: 
instead of an Englishman.” 
These words are likely to mislead, if they were intended 
to signify that for a change of domicil there must be a change 
of nationality, that is, of natural allegiance. 
_ That would be to confound the political and civil states of an i 
individual, and to des roy the difference between patria and 
| domicilium. 
ži The application of these general rules to the circumstances 
of the present case is very simple. I concur with my noble and 
learned friend that the father of Colonel Udny, the Consul at 
Leghorn, and afterwards at Venice, ani again at Leghorn, did not - 
by his residence there in that capacity lose his Scotch domicil. 
Colonel Udny was, therefore, a Scotchman by birth. But I am 
certainly inclined to think that, when Colonel Uday married, 
and ( to fse the ordinary phrase ) settled in life and took a long 
lease of a house in Grosvenor Street, and made that a place of 
abode of himself and his wife and children, becoming, in point 
of fact, subject to the municipal duties of a resident in that 
locality, and when he had remained there for a period, I think, 
ef thirty-two years, there being no obstacle in point of fortune, 
occupation, or duty, to his going to reside in his native country ; 
under these circumstances, I should come to the conclusion, if it 
were necessary to decide the point, that Colonel Udny deliberate- 
ly chose and acquired an English domicil, But if he did so, he 
as certainly relinquished that English domicit in the most effectual 
‘way by selling or surrendering the lease of his house, selling 
his furniture, discharging his servants, and léaving Londòn in a 
manner which removes all doubt of his ever intending to re- 
turn there for the purpose of residence. If, therefore, he acquired 
an English domicil, he abandoned it absolutely animo et facto(c). 
e "Tts acquisition being a thing of choice, it was equally put an end 
to by choice. He lost it*the moment he set foot on the steamer 
to go to Boulogne, and at the same time his domicil of origin 
revived. The rest is plain. The marriage and the consequences 
of that marrtage must be ‘determined by the law of Scotland, 
= the country of his domicil. 
‘Lorb Cotonsay, —I regard this case as one of very consider- 
able importance, inasmuch as it has afforded an opportunity for 
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Filius nullius: nobody's child. ——— 
Animo et facto : by intention anf fact. — 
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Sine animo revertendi : without the intention of returning. 


Æruere patriam + to abandon one’s country la Bass nationality. wak 
dpo facto : by the very fact itself. Pais “=, 
Animo non-revertend? : intention of not returning. | 
Sus juris + in fall possession of one’s own right, : 
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HELEN SKINNER 


v. 


SOPHIA EVELINA ORDE.* 
[Reported in L. R. 4 P. C., 60; 14 Moo. T. A., 309.) 


Their Lordships’ judgment having been reserved, was now 
delivered by | 

THE LORD Justice James.—This is an appeal from an order 
of the High Court of the North-West Provinces, in substance 
confirming an order of the Judge of the Court of Meerut, 
removing ^n infant ward and her property from the custody and 
guardianship of her mother, the appellant, and the alleged second 
husband of that mother. 

The application was madg to the Judge under the provisions 
of the Indian Act. No. IX, 1861, which are as follows — 

“1. Any relative or friend of a Minor who may desire to 
prefer any claim in respect of the custody or guardianship of 
such Minor, may make an application by petition, either 
in person or by a duly constituted Agent, to the principal 
Civil Court of original jurisdiction in the District, by which 
such application, if preferred inthe form of a regular suit, 
would be cognizable, and shall set forth the grounds of his 
application in the petition. The Court, if satisfied by an 
examinationeof the Petitioner, or his Agent, if he appear by 
Agent, that there is ground for proceeding, shall give notice 
of the application to the person named in the petition as 
having the custody or being in the possession of the person 
of such Minor, as well as to any other person to whom the 
Court may think it proper that such notice should be given, 
and shall fix as early a day as may be convenient for the 
shearing of the petition, and the determination of the right to 
_. the custody or guardianship of such Minor. 

“9 The Court may direct that the person having the 
custody or being in possession of the person of such Minor 
shall produce him or her in Court, or in any other place 
appointed by the Court, on the day fixed for the hearing of 

Present iSi JaMes Wittiam COLVILE, The Lord Justice JAMES, 
The Lord Justice MECLISH, Sir MONTAGUE EDWARD SMITH, anid „Sir 
ROLERT PORRETT COLLIER, 

Assessor >—Sir LAWRENCE PEEL. 
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the patition, or at any other time, and may make such order 
for the temporary custody and protection of such Minor as 
may appear proper. 

“3. On the day appointed for the hearing of the petition, g 
or as soon after as may be practicable, the Court shall hear the 
statements of the parties, or their Agents, if they appear by 
Agents, and such evidence as they or their Agents may adduce, 
and thereupon shall proceed to make such order as it shall 
think fit in respect to the custody or guardianship of such 


_Minor and the costs of the case,” 


The Judge, accordingly, after hearing the case presented 
tc him, made an order, removing the ward from the custody 
of her mother. An appeal from this order Was presented to 
the High Court, which Court pronounced the final order now 
complained of. The Act IX of 1861 gives no further appeal, 
but on the statement made to this "Tribunal that the question 
really involved the religious education of a ward, special leave 
was given by Her Majesty, on the recommendatid@n of this 
Board, to prosecute the appeal now to be disposed of. à 

Several English cases have been cited to their Lordships, 
and one is referred to and relied on in the judgment of the 
Judge of the Court of Meerut ; and it is, obviously, of very 
great assistance to the Courts in India, and to this Board, to 
sce how, in the exercise of a similar jurisdiction for the same 
object, the Courts in this country have thought it best to act 
for the protection and welfare of infant wards. The course of 
decision in the English and Irish Courts of Chancery has been 
such as to lay it down as a matter of positive law of the Court, 
that in the matter of religious education, great.e and in’ 


the absence of centrolling circumstances, paramount, weight 


should be given to the expressed or implied wishes of the de- 
ceased father. It was contended with some plausibility, 
before their Lordships that this rule had-its origin in the 


statutory power of English fathers to appoint guardians for ` 


their children. . 

However this may be, their Lordships do not think it 
necessary or desirable for the determination of this case, to 
refer to or rely on any such rule. . ° : 

The Indian Act certainly does not expressly refer to any 
such right, and appears to have had one object in contempla- 
tion, the protection of the infant ward, and to have given 


the Judge (subject, of course, to appeal) the power and to have 
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imposed on him the duty of doing what, in his judgment, is 
best for the infant ; and no other power or duty. 

In India, however, all, or almost all, the great religious com- 
munities cf the world exist, side by side, under the impartial 
rule of the British Government. While Brahmin, Buddhist, 
= Christian, Mahomedan, Parsee, and Sikh are one nation, 


-enjoying equal political rights and having perfect equality 


jan, 


Yà 


-< 
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e 
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fore the Tribunals, they co-exist as separate and very dis- 
tinct communities, having distinct laws affecting every relation 
of life. The law of husband and wife, parent and child, the 


descent, devolution, and disposition of property are all different, 


depending, in each case, on the body to which the individual 
is deemed to belong ; and the difference of religion pervades 
and governs all domestic usages and social relations, 

From the very necessity of the case, a child in India, under 
ordinary circumstances, must b+ presumed to have his father’s 
religion, and his corresponding civil and social sfaéus ; and it 


18, therefore, ordinarily, and in the absence of controlling 
circumstances, the duty of a guardian to train his infant ward in 


such religion. 

What are the facts of the present case? Beyond all question 
the ward was the child of a Christian father, the issue of a 
Christian marriage. She was left an infant of very tender years, 
her father being one of the victims of the great outbreak and 
massacre at Delhi in the year 1857. She remained thenceforth 
under the protection of her mother, a lady, apparently, of 
ancestry not Christian, and with no great kaowledge of Christian 
tenets, or attachment to Christian habits. But she was married 


to a Christian in a Christian church, and does not appear to have 
# » 

professed any other faith, or to have reverted in costume or cus- 

toms to her ancestral faith until the autumn of 1867. The child 


Ši up to that time had certainly been brought up and, so far as she 


was educated at all, Gducated as a Christian girl, eating, drinking 
and associating with her Christian cousins, and going to a school. 

In the autumn of 1367 this occurred. Vhe house of the 
widow became the house of one John Thomas John, a clerk of 
‘inferior grade i in she Judge's Court, and they lived and co-habited 
together as husband and wife, ‘John Thomas John being already 
the husband in Christian marriage of a living Christian wife, It is 
suggested that this union was sanctified and legalized in this 
way—that the widow became a Mahomedan, that John Thomas 


r John became a Mahomedan, and that, having thus qualified 
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himself for the enjoyment of polygamous privileges, he contracted 
in Mahomedan form a valid Mahomedan marriage with the 
widow, the appellant. 

The High Court — doubts of the legality of this 
marriage ; which their Lordships think ese were well 
warranted in entertaining. 

But however this may be, their Lordships can entertain no 
doubt, that when the connection between John Thomas John, 
and the widow was formed, whether it was merely adulterous 
‘or under the cover of a Mahomedan marriage, the home was no 
longer a ft home for a Christian young girl; and if the matter 
had then been brought to the notice of the Judge, it would 
have been his plain duty, without delay, to find a more suitable 
home and guardianship than what had become, in fact, the 
home and guardianship of John Thomas John. The matter 
was not, however, brought so soon as it ought to have been to 
the attention of the Judge, 

Some relatives interfered, in order that the child might be 
sent to a proper school—a proper Christian school ; and John 
Thomas John and his alleged wife, professing to yield to the 
suggestion, took the girl in June, 1869. up to Simla, with the 
avowed object of placing her at a Christian school there. They 
now represent that this project failed, by reason of the girl's 
refusal to go to school; and that she began to express a 
preference for the Mahomedan religion, and the Oriental mode of 
feminine life in seclusion behind the purdah ; and that at some 
period (the time is not exactly fixed) a Moulvie’ was introduced, 
who confirmed her in her resolution to become a Mahomedan. 
The young lady, who by this time had attained the age of 
fourteen years, or thereabout, made'the following deposition : 

“I know Mr. John, I first knew him when we came to 
Meerut, and for the past two years know him well. No one 
has ever persuaded me to be a‘ Mussulmani. My own feelings 
alone have prompted me. I wish to remain a Mussulmani. I 
would not be persuaded to become a Christian, because it is 
from my own conviction that I am a Mussulmavi. Iam in the 
purdah by my own free will. I went, up to Simla with my 
mother and Mr, John. They wished me to go to school, and 
pressed me very much to go, but I would not consent. I heard 
of the marriage of my mother to Mr. John five or six days after 
it took place. I cannot say how long Mrs. James Skinner has 
known of the marriage, but she must have known of it a long 
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time, as they have lived together for two years, and it has 
been matter of notoriety. I believe all Mrs. Skinner’s family 
must have known of it. I wish to return to my mother. I 
believe Mrs. James Skinner to be a Mussulmani ; Mrs. Orde 
to be a Christian. To counsel for petitioners —My mother can 
read very little—small story-books ; but she cannot read Persian, 
nor write at all. She can only read the Urdu in print, not the 
written character, excepting very good text-hand. I have read 
easy books on religion in Urdu, but not studied them. I am 
studying the Koran with a teacher. There was a picture of my 
father, and there were several other pictures ; but as I had heard 
that it was strictly forbidden to keep pictures by our religion, 
I, therefore, destroyed them with my own hands. The picture 
was on paper in a frame with glass. It was destroyed soon 
after we returned from the hills. 1 heard that to keep pictures 
was prohibited after my return from the hills, from a preacher, 
a Moulavie, who came to the house and preached a sermon. 
No one advised me. otherwise. I had long thought of be- 
coming a Mussulmani, but, when I was young, did not understand 
the different religions; when I returned from the hills 
I turned my attention to it. and had the preacher called to 
preach. Almost all my family are Christians. I have had no 
intercourse during the last six or seven months with any 
others who are Christians, but their family and Mrs. Benu. Since 
I have been in their house I have not had any letter of any 
kind from Mr. John. I had some letters from my cousin 
Sophy, who is in Calcutta, and Charlie, which were on my table, 
These I sent for. Two from Charlie ¢ sent for the day before 
yesterday, which were old, and I tore them up ; the other from 
Sophy I sent for yesterday, and showed it to Mrs, Aldwell. The 
two from Charlie I sent for by Achakrai, and the one from 
Sophy by my Ayah. To counsel for petitioners.—I know Mrs. 


Benu. I have seen her several times since I came from Simla. 


Iknow her to be a Christian. This evidence was, with the 
consent of the counsel, on both sides, and also of the principal 
parties, though the questions and answers were put and given 
in the vernacular of the country, Urdu, recorded by the Court 
in English, and was read over to the witness in Urdu, and by 
her acknowledged to be correct.” 

The case of the appellant, in fact, rested on this deposition. 
An eloquent appeal was made to their Lordships’ feelings not to 
sanction sucha violation of the young lady's present religious 
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convictions and natural feelings as was involved in tearing her 
from her Mahomedan home and mother, and SOMEONE her 
to the care of a Christian strange schoolmistress. 

The Judges of the High Court, however, did not think that 
deposition sufficient to induce them to abstain from making 
in July, 1870, the order for the appointment of the guardian, 
which would have been the only possible crder that could have 
been made in 1867. 

Their Lordships cannot dissent from that conclusion. It 
would be very easy, of course, for a mother, under such 
circumstances, ‘to procure from a young daughter the expression 
of a wish to remain with her and to become a Mahomedan like 
her, rather than continue a Christian and go to a strange 
school ; and it is impossible, in their Lordships’ judgment, to 
believe that in the interval which had occurred between the 
visit to Simla and the application to the Court any such know- 
ledge of the differences between the two religions had been 
acquired, or any such settled conscientious convictions had 
been formed, as to make it really likely that her moral and 
religious condition would be endangered by placing her where 
she should receive the secular and religious instruction and 
training which she ought to have long previously and without 
interruption enjoyed. Their Lordships are, therefore, of opinion, 
that the order, in so far as it removed the ward from her mother 
and alleged step-father, and placed her under a Christian guardian, 
was right, and that is really the only matter that has been 
brought before them. 

Their Lordships will humbly report to Her Majesty that in 
their opinion the order of the High Court ought to beaffirmed, 
and this appeal dismissed with costs, 

This recommendation of their Lordships is, of course, without 
prejudice to any application to be made by or on behalf of the 
ward concerning her future, position; and considering the 
present age of the young lady, their Lordships think it would be 
very proper for the Court to ascertain fer itself what her present 
opinions and wishes are, and what, having regard to those wishes 
and opinions, would in the present state of things be best for her. 

Affirming the principle of the order, their Lordships feel that 
it would be very difficult for an appellate Tribunal in this country 
to interfere without injury, as tothe details of the particular 
guardianship and scheme, which must so essentially be a matter 
of guasi parental discretion to be exercised on the spot by those 
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best acquainted, or best able to acquaint themselves, with all the 
circumstances, and their Lordships disclaim any desire so to 
interfere. But they suggest, for the consideration of the Court 
in India in similar cases, that while selecting a school (such, for 
example, as Miss Scanlan’s in this instance) it would be desirable, 
where practicable, to have some independent person as guardian, 
to whom the ward could apply, in whom the Court and the ward 
could confide, and whose duty it would be to communicate to 
the Court any matter which might arise. 


kad 

Norte: The interest, well-being, and happiness of the minors ought to be 
the main and paramount consideration for the Court in selecting the guardian of 
the person of a minor. Sec. 17 of the Guardian and Wards Act (VIII of 1590) now 
lays down the different things which ought to be taken into consideration by a 
Court in appointing such a guardian. As regards the religion of the minor, the 
leading case points out that from* the very necessity of the case, a child under 
ordinary circumstances, must be presumed to have his father's religion, and it is, 
therefore, ordinarily, and in the absence of controlling circumstances, the duty of 
a guardian to train his ward in such religion. So, the fact that the father has 
changed his religion is of itself no sufficient reason for depriving him of the custody 
of his child, unless there are other circumstances showing that the welfare of the 
minor requires that he should not be placed under the custody of his father. 
(Mookoond Lal Singh v. Nobodip Chunder Singha, 1. L. R., 25 Calc., 881.) The 
right of a father to direct the religion of his children is so inseparable from his 
character as parent, that it has been held that an antenuptial promise, made by a 
father, that the children should be brought upin a particular religion cannot be 
enforced. (Agas Elis v, Laseclies, to Ch. D., 49.) 
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— LOUISA ADELAIDE PIERS 
rv’. 
SIR HENRY SAMUEL PIERS. 


[Reported in 2 M. L. Ca 337.) 


1849. THe Lorn CuHancettor.—tThis isan appeal from the decision 
hak aa of the Lord Chancellor of Ireland, upon the adjudication to which 


he has come,*as to the legal validity of the marriage upon which 
the legitimacy, and therefore the rights of the appellants, 
depended. It appears that the Lord Chancellor ultimately 
decided that point on the evidence before him, but he, at the 
same time, offered an issue, which he thought wotld try the 
question of the validity of the marriage. The issue which he 
offered to the parties was, “whether there had been a special 
license from the Bishop of Sodor and Man, authorising the 
clergyman of that island to celebrate the marriage.” 

Now it does appear to me that the issue so tendered goes very 
much to explain the ground upon which the Lord Chancellor 
decided the case, because it shows that, according to the view 
which he took of it, the question in dispute depended upon the 
greater or less weight of the evidence upon the one side or the 
other ; other wise the issue would not reach the question so as 
to decide upon the validity of the marriage. Such an issue 
would rest upon the balance of evidence as to a particular fact, 
upon the result of which the validity of the marriage undoubtedly 
would depend ; but that is net the mode in which+the law 
contemplates matters of proof relating to the lawfulness of a 
marriage. It entirely lays aside all that strong legal presumption 
upon which the law proceeds in the case of marriage, and, 
adjudicates upon the point as upon any other matter of fact, with 
respect to which there is no presumption one way or the other; 
but where, upon the result of the investigation as to the exist- 
ence of the fact, the right of the parties might depend. 

My Lords, I have not found that the rule of law is anywhere 
laid down more to my satisfaction than’it is by Lord Lyndhurst 
in the case of Aforris v. Davies (1), as determined in this House. 
It % not precisely the same presumption as exists in the present 
case ; but the principle is strictly applicable to the presumption 


(1) 5 CI &F,, 163. 
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which we are considering. He says (2) :—“The presumption 
of law is not lightly to be repelled. It is not to be broken 
in upon or shaken by a mere balance of probability. The 
evidence for the purpose of repelling it must be strong, 
distinct, satisfactory, and conclusive.” No doubt, every case 


must vary as to how far the evidence may be considered as 


“satisfactory and conclusive” ; but he lays down this rule that the 
presumption must prevail — it is most satisfactorily repelled 


by the evidence in the cause appearing conclusive to those 
who have to decide upon that question. 

Now, my Lords, here the legitimacy of the plaintiffs, which 
is the question in the cause, depends upon the validity of a 
marriage celebrated in the Isle of Man bya clergyman whose 
Status is Not a matter in dispute, he having been a regularly 
ordained clergyman, doing duty ina church there, and as to 
whose capacity to celebrate marriage there is no dispute, The 


question ; arises as to whether the marriage so celebrated was valid 


according to the law of the Isle of Man, requiring the special 
license of the Bishop in cases where the marriage is celebrated, 
as this was, in a private house, and not in a church, 

Of the fact of the marriage there is no dispute whatever ; 
there is not even a question raised about that. But not only is 
the fact of the marriage proved, but it is proved to my entire 
satisfaction that the clergyman and the parties to the marriage 
were all anxious that a valid marriage should be celebrated, and 
all supposed that a valid marriage had been celebrated. It is in 
evidence that Sir John Piers—the lady whgm he married being at 
that time near the period of her confinement—was anxious to 
have a child born who might be the heir to his property. There 
is no doubt.that the woman, at all events, must have been 
anxious for a valid marriage. The clergyman not only must 


„have been anxious not to incur the penalties which the law 
imposes upon clergymen celebrating marriages otherwise than 


according to the law of the island, but the evidence shows that 
he could not possibly have been in that situation, in which he is 
attempted to be described in the cause, namely, that of a person 
ignorant of the law, and therefore likely toerr, as not knowing 
what the law of the island Was. He not only was a clergyman 
who had been fora considerable time exercising the functions 
of a clergyman of one of the churches in the island, but he had 


(2) § Cl. & F., 265. ⸗ 
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been the private or domestic chaplain, as it is called, of the 
preceding Bishop of Sodor and Man; and he, it appears, had 
also been previously engaged in Coik bng marriages of this 
description. We therefore have it for certain, that all the parties 
must have intended that a valid marriage should be celebrat- 
ed ; and that at least one of the parties understood the law 
relating to the marriage which he was celebrating. 

Then we have the subsequent conduct of the parties, proving 
beyond all question that they supposed that a valid marriage had 
been celebrated. The children are treated as legitimate children; 
the wife is treated as the lawful wife; and the conduct of the 
parties, from beginning to end, shows that they believed a valid 
marriage to have been solemnized. This is not at all shaken 
by the fact of a subsequent marriage having taken place in 
Ireland. We know that that does frequently happen without 
the slightest imputation on the validity of the first marriage. 

Now, under these circumstances, the validity of the marriage 
is impeached upon this ground, that there is no proof of their 
having been a special license granted by the Bishop. Then we 
have a marriage unimpeached by any circumstances to show 
the knowledge of the parties, or the opinion of the parties, that 
other than a valid marriage had been celebrated, accompanied by 
the anxious wish that such marriage should be celebrated— 
and we have a clergyman engaged in celebrating the marriage, 
who must be supposed to have been cognizant 2f the law of 
the island ; he appears to have been so; and, in point of 
fact, from his position, there can be no room for doubt as to 
whether he was or was not cognizant of the law of theisland; _ 
and opposed to these circumstances is the absence of proof 
of the license undér which the marriage was celebrated, 

Then here is a case which raises all the presumptions 
the law can raise in favour of a valid marriage, There iş 
nothing to shake it bat this: Wasthere or was there not a special 
license? Now, that that may be matter to be inquired into, 
I do not atall deny. It might be pc&sible to disprove, even at 
this distance of time, some circumstances upon which the 
validity of the marriage might depend ; buy, if disproof was 
offered, it must be met with all that strength of letal presump- 
tion which would operate in favour of the marriage being 
valid. : 

Of what then does the evidence consist ?—It consists of the 
testimony of the Bishop, who can only -speak to his not 
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recollecting having granted a special license. He states reasons 
why he has confidence in his belief that there was no special 
license. If the opinion which he has given is maintained 
altogether by those reasons, his conclusion from those reasons 
is hardly entitled to more weight than the*conclusion which 
your Lordships yourselves may draw. It does not appear that 
he gives any other reason for coming to that conclusion, except 
that he has no recollection of having granted a special license, 
and that, from certain circumstances, he thinks it very improb- 
able that he should have granted it. 

Those reasons, when examined, beyond all doubt do not 
appear to be very satisfactory. Some of the facts upon which 
he proceeds, if not entirely displaced, are very much shaken 
by evidence in the cause ; as, for instance, that a party wishing 
to obtain a special license must appear before the Bishop 
personally, and inform hint of the fact. We have very good 
evidence from Mr. Brown—who held an official situation which 
must have brought to him a knowledge of the usual practice— 
from which it is to be inferred that that is not the universal 
practice. It certainly would be rather an’ extraordinary prac- 
tice in matters of that description, which are matters very much 
of course, and are usually transacted by officers authorised for 
that purpose, and not by the Bishop himself. For instance, 
Mr. Brown says, that in the year 1818 (it is true that that 
is after the marriage in question), he received certain directions 
from the Bishop asto the course to be pursued upon application 
for a special license. From that, one would infer that the 
Bishop, in the ordinary course, permitted that part of his 
duty to be exercised by his lawfully constituted officer, and did 
not himself personally interfere in the details of alle those 
transactions, ` 

But, however, giving all the weight to the Bishop's testimony 
‘which can possibly, be asked by those who rely upon the effect 
of it, it comes to no more than this,—a mere negative, —a mere 
absence of recollection »f a transaction which took place thirty 
years ago, with certain grounds stated, upon which, either in the 
whole or in great part, that conclusion, to which the Bishop 
has come, has rested, Iscannot say that that is evidence, in 
the language of Lord Lyndhurst, “strong, distinct, satisfactory, 
and conclusive.” It appears to me to be the very contrary of 
-what we understand by the meaning of those words. 

But independently of that, there is not only evidence of 


— 
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possibility, but of probability, entirely outweighing the probabi- 
lity of the marriage having been celebrated without a special 
license, in the fact that the preceding Bishop may have granted 
such a license. There is nothing whatever at variance with that, 
except the period which elapsed between the time when the 
special license is supposed to have been granted, and the time 
when the marriage was celebrated, But there is evidence that- 
it is not at all an unusual thing for a considerable time to elapse _ 
between the one and the other. And we have this in proof, that 
the marriage was contemplated two years before—the brother of 
Sir John Piers was intended to be the clergyman to officiate. 
He was not able, however, to come to the Isle of Man, and the 
postponement took place on that account. We have therefore 
the fact of the intention having existed at the period at 
which, if the license was granted by the preceding Bishop, the 
license in question would have*been so granted. That is 
not a fact upon which we can rely as conclusive, but it undoubt- 

sedly removes a great deal of the alleged improbability of 
the license having been granted at a period so long antecedent 
to the time of the marriage. 

But, my Lords, I will not go into all the circumstances in 
detail, simply because the view which I take of this case does 
not depend upon such an examination of them, but it depends 
upon this: there is a strong legal presumption in favour of 
the validity of the marriage, particularily after the great length 
of time which has elapsed since its celebration, Which is not 
met inthis case by that species of positive, distinct, and satis- 
factory disproof which is essential in order to get rid of the 
probability of the marriage having been duly celebrated. 

Ufider these circumstances, therefore, I cannot come to the 
conclusion to which the Lord Chancellor of Ireland has come, 
either as to the result, namely, dismissing the plaintiff's bill 
upon the ground that they. had not made out their title as 
legitimate children, or still less as to the form in which he pro- 
posed to try the issue upon the validity of this marriage. I 
really have no difficulty whatever on this part of the case, It 
never appeared to me that there was ‘made out that species of 
contradiction of the legal presymption, which would justify 
any ‘Court in coming to a conclusion against the validity of the 
marriage. The only doubt which I had was as to the course 
which a Court of Equity ought to have adopted for the purpese 
of gisposing of the question. 
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— =~- Beyond all doubt, my Lords, in an ordinary gase in which 
sa questic on arises as to the legitimacy of children, or the validity 
— ‘marriage, it would be a case for a Court of Equity to send 
o trial. But there are peculiar circumstances in this case, 
; ‘Rhtch, after some consideration, I am satisfied, make it the 
— of this House not to adopt that course. In the first 
place, iti is hardly possible to adopt that course in a mode which 
would lead to a satisfactory conclusion. It is not a case in 
which a Court of Equity is bound todoit. It would only do 
it in the ordinary course of administering its jurisdiction in order 
to satisfy itself as to the fact upon which the issue would be 
directed. If the marriage is disproved, there can be no issue 
directed. Here then the question is, whether the facts are such 
as, in the discretion of the Court, make it the duty of the 
Court to direct an issue to be tried bya jury. First of all, it 
does not depend in any great degree, as we see now from the 
evidence produced before the Court of Chancery, upon parol 
testimony ; it depends more than anything else upon the 
effect and validity to be given to the legal presumption, It is 
fot that kind of case which is peculiarly to be investigated 
before a jury by parol testimony, the aid of which a Court 
of Equity requires in ascertaining a disputed fact, 

But there is another great difficulty. If this issue is to be 
directed, it will be directed to be tried in Ireland. Now it 
7 does so happen, that the evidence upon which the fact is to 
depend seems to be found anywhere butin Ireland. Part of 
it, and a most important part on one sigle of the question, is 
to be found in this country—that of the Bishop. Now the 
_ Bishop of Rochester is residing here, and he has, as it appears, 
` declined to*go to Dublin for the purpose of giving his testi- 
mony there. But the other part of the evidence, and perhaps 
next to that of the Bishop, the most important part of the 
evidence, is to be found in the Isle of Man. So that you 
| would have the jury in Ireland, but you would have no 
evidence in Ireland ; besides. which, if evidence could be 
obtained, the trial by jury would not in this case be a satis- 

factory mode of investigaying the fact. 

a Another ground which appears to me to be conclusive as 
to the course which this House ought to adopt is this : the 
question depends a good deal upon the effect to be given to 
the legal presumption, as opposed to the description of evi- 
dence which we have here. If a jury should come ‘to the 
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conclusion to, which the Lord Chancellor of Ireland has come, +` 
namely, that the evidence is sufficient to repel the legal pre- — 
sumption, and that fact should be brought before this House . 
in proper form, could this House be satisfied with such a verdict ~ 
J proceeding upon these grounds? I think it could not, and I 
ie believe therefore that an atteinpt to try the question by an issue p 2 
would lead to great and unnecessary expense ; and that we should 
by no means come, in all probability, to a more satisfactory result” 
upon the real merits of the case than we may come toon the 
evidence we have now before us. 
My opinion therefore being that the strong legal presumption 
is not repelled by the evidence in the cause, my advice to your 
Lordships is to reverse the decree of the Lord Chancellor of 
Ireland, and to declare that the appellants have established their 
- stalus. That decree upon the finding is quite of course. There 
will be no reason for sending it back to the Court of Chancery. 
Ifthere should be anything else to be adjudicated upon, I 
apprehend that this House will not decide it, but in that case 
will remit it to the Court of Chancery for the purpose of having 
that matter disposed of there. As far as Ihave been able to seë 
into the cause, thege is no defence set up against the claim of the 
. TA appellants, except the question of whether they are legitimate 
children, and entitled to the property. If that is so, this House 
will not be departing from its ordinary course in making a decree 
as in favour of the appellants. b 
g Lorp Brovenam.—My Lords, I am altogether of the same 
Opinion, and for the samẹ reasons. I consider the rule of law to 
have been very clearly laid down in Afornis vy. Davies (1), 
by my noble and learned friend, Lord Lyndhurst. MẸ noble 
and learhed friend there laid down utat rule in very plain terms ; 
and if I had‘any doubt as to any one of the four descriptions 
which he gave of the evidence required to rebut the legal pre- ° 
sumption of legitimacy, it is as tò the last. T should sa n “clear, 
distinct, and satisfactory evidence.” Iam not quite prepared to 
a use the word “conclusive.” I think some doubt may arise upon 
_ that, which it is unnecessary to raise, because ifthe evidence 
s5 required be clear and satisfactory, that iş quite sufficient for me. 
a, tk do not like ever to lay down therule that evidence must be. 
_ “ conclusive,’ because that gives occasion very frequently to 
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— we, then, in this marriage ; alleged to have been had 35 
~ years ago i in the Isle of Man i always acknowledged to have been 
~ intended by the parties for a “considerable time before the fact ; 
acknowledged to have been satisfactory to the parties to a certain 
extent immediately after the fact ; recognised by them, and by 
y a acts and deeds at the very time, and subsisting till brought 

into dispute by two circumstances, the one a matter of fact, namely 

an unquestioned marriage solemnized in 1821, the other, the 
proceeding in question to get rid of the charge of 4000/. upon the 
estate ; always acknowledged to have been a sufficient marriage 
except in those two instances, and until those two periods ; have 
we, I say, sufficiently “strong, distinct, and satisfactory" evi- 
_ dence to repel ‘the legal presumption in accordance with that 
-~ course of action and acknowledgment ? 
I say nothing of what tgok place™in 1821, for I am entirely of 
opinion that thatisno argument whatever against the parties be- 
z lieving that they had contracted and solemnized a legal and valid 
marriage in 1815. It is a constant course with persons who 
Solemnize irregular marriages, which, though irregular, are per- 
Tectly valid and perfectly legal, and against which nothing either 
of presumption or of law can be alleged ; it is a constant course 
for them afterwards, needlessly, supertluously, and, in my opinion, 
irregularly, to solemnize what is termed a regular marriage, tv 
facie ecclesta. 1 say “irregularly,” for an obvious reason ; be- 
cause, if the first marriage is valid, the second marriage becomes 
irregular marriage. The first marriage was irregular for want 
of certain ecclesiastical or legal solemna@ies ; but in law it was 
valid. The second. marriage is a mockery ; because, for two persons 
~ who are “single to marry is intelligible, but fortwo persons who 
are already Married to marry is mockery, and I may almost say 
a profanation of a very solemn rite of the church. Therefore, 
though I do not consider that that acting of theirs is at all to be 
‘commended, yet it is constantly had recourse to, It is a constant 
urse for persons ina certain station of life, who make what is 
commonly called a runaway or irregular marriage, afterwards 
to marry tn facta ecclesie, for the purpose of quieting the 
- scruples of persbns of nice conscience, but also for the purpose 
of putting down any public clamour that may have arisen. 
In England, where the law is so different from the Scotch 
i law, it is a very common thing ; for the public here do not 
‘= know that the Scotch law requires no proclamation of banns, no 
r license, and no consent of parents or guardians, to solerfinize a 
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marriage. They do not know these things ; and, therefore, they 


‘say, “ Oh, these people have only been married at Gretna Green, 
and itis nota valid marriage.” In order to meet that public 


clamour about the fancied illegality and invalidity of the 
marriage, persons very naturally, but, as I said before, very irregu- 
larly, and not commendably therefore, in my opinion, marry again 
in the Established Church. The same parties would be excessive- 


ly annoyed and very indignant if you were to tell them that the » 


second marriage was necessary, for they would say, a Why, we. 
have cohabited a week before ; were we living in concubinage at 
the time?” They would be excessively angry if you were to 
tell them that. I have seen the experiment tried in the 
families of those persons who were the fruits of such a marriage, 


= 


and they did not at all like it ; but, neverthéless, they were the = 


very first people, I have observed, to complain of others as having 
been married at .Gretna Green, and to say, “Oh, yes, but our 
fathers and mothers were married in certain churches in 
England.” My answer to that always was, “but if the second 
wasa necessary marriage, in what position were your father and 
mother previously to that_solemnization taking place in that 
church?” And that generally brought the matter to an issue, 
and put an end tothe clamour. However, the existence of those 
feelings inthe public mind uponso very delicate a matter in 
valuing character, and especially female character, is quite 
sufficient to account for the marriage in 1841 in this 
case, and to take away all presumption, which might thence 
arise, of the parties aot believing themselves to have been — 
married in the Isle of Man; not, perhaps, that that, of itself 


would be decisive as the cause of the subsequent Marriage, we 


but still it is a strong circumstance. > 
It appears to me, therefore, that we may take this to be a 
marriage not questioned till these proceedings took place, and, ` 
therefore, the presumption of law, both as to marriage and legiti- 
macy is, in the words of Lord Lyndhurst, only to be rebutted by 
“strong and satisfactory evidence.” Have we that in this case 2 
—Certainly not. I entirely agree with my noble and learned 
friend that, from the way in which the issue was tendered, we 
can quite see what it was which misled the very learned and 
excellent Judge in the Court below. To send the question of the 
legitimacy of the marriage to be decided, not upon the whole 
case, as it ought to be, not upon the whole matter, but to be 
decidtd upon one point, | to make that one supposed circumstance 
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of fact, the pivot upon which the whole is to turn, is, to my mind, 

4 mofstrous error in the Court below,—it is an error which 
cannot be exceeded, because it is a total confounding of two per-. 
fectly different things. It would not be much better than to do 
this ; We say that a parson in a tithe suit has a right to an issue— 
we say that an heir at law has a right to an issue—-we say that— 


but did anybody ever, in sending an issue upon a tithe suit, 


awhich the parson has a right to have against the man setting up a 
modus, did “anybody ever, in sending an issue, which the heir at 
Taw has a right i in Jike manner to have, think of making it 
depend. upon a particular fact, not upon the whole question, 
“whether a right to tithes is established, or a modus is established 


or not, upon the whole fact of heir or not ; but upon some ques- 


t 


s 
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tion in the one case, of whether A. B. was churchwarden at 
the particular time when the terrier was made, or whether 
a particular fact took place which tended to show that A. 
B. was heir at law to C. D. or no? No such thing was ever 
heard—the whole matter is sent to be tried, But it is worse 
here, because there you have the mere fact in question, and 
I could much more easily tolerate an order directing an issue, 
though it would be a most erroneous direction, to try one 


“special circumstance of fact in those two cases that [ put, 


than I could tolerate this issue which has been proposed to 
_ be directed here, because this issue is not the thing in question. 
The thing in question is the validity of the marriage—the thing 
in guestion is rebutting or not the presumption of law in 
favour of the marriage—that is the queStion ; and the issue 
e oposa „would have been an issue trying one fact among 
"many in the case ; and this appears to me perfectly erroneous 
and” a total Seiatarciage as far as it goes, but a miscarriage 
fatal to the whole judgment, for it goes to affect the whole. 
There. is in this. case a very peculiar circumstance, No 


— doubt much, if not the whole, depends upon the fact of the 


* 


license—whether there ,was a license or not. It is most 
important to consider who it was that celebrated this marriage— 
it is afact which really does dispose of the question in my 
opinion. It is celebrated *by.a person in orders, and who 
had been for some time in orders, in the Isle of Man. It 
is celebrated by a person who could not by possibility be 
ignorant of the law of the Isle of Man respecting marriage, 
because it is celebrated by a person who actually, I think, 
‘was -chaplain to Dr. Crigan, the predecessor of my Right 
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o Reverend friend the present “Bishop of Rochester, Tir; Murray, 


the Bishop in whose time | the marriage was celebrated, ’ Here 
then is a clergyman who had been accustonted to Celebrate 
marriages, who knew from his position, officially, clerically, and 
generally, the law upon the Subject; aye, and who knew 
another thing,—the high risk that he incurred if he did not 
celebrate the marriage duly. Is it to be presumed—is it to be 
really supposed, upon a mere want of memory in the Bishop, 
for there is a possibility that he might have forgotten, or Wi 
upon the impossibility of Dr. Crigan, his predecessor, having | 
granted this license, for you must exclude that also—is it + 
upon these possibilities, or either of them, to be presumed’ i 


that this clergyman should have been so reckless—He ‘who 


had no kind of interest in running any risk at all? Sir Johw 
Piers had an interest, and Lady Piers had an interest in 
running a risk; but Mr. Stewart had no interest whatever. 
Mr. Stewart was aman cognizant of the law, who had acted 
under the law, who had been engaged officially in admi- 
nistering, I may say, the law, as the Bishop's chaplain, and who" 
exposed himself to utter and absolute ruin by celebrating a` 
marriage irregularly. I cannot suppose that likely. It appears 
to me that that makes a short end of the question. I cannot” 
conceive a man in his position incurring this risk for nothing ; ~ 
and if he did not incur this risk, it was because, in fact, there 
was a license, $ * 
Then, as my noble and learned friend has most justly 
Observed, the condu&t of the parties concurs with the legal 
presumption, and everything is opposed to that which would 
tend .to rebut that presumption. Two years the marriage 
had been in contemplation, and it is explained why it did , 
not take place before. That also lets in the possibility of | 
Dr. Crigan having granted a license, which, if you admit 
every tittle of the evidence in the cause, is not excluded, 
because all that Dr. Murray can tell you is, that he does not 
remember granting the license. Suppose Dr. Murray, instead 
of saying (for that is all his evidence amounts to), “I do not 
think I did—I do not recollect that I did,” „had actually, 
stringently and conclusively sworn, “I never did; I know I 
never did ; for I have reason to know I never did; I am as 
certain I never did as I am certain I never committed felony, 
or my own self married irregularly without a license, and there- 
by “committed a great offence.” Syppoww. he had said that, > 
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whi not — he cannot. —— Dr. Crigan did P 
he cannot te | what „happened before, his time ; he does not 
pretend to say so. Then am I to shut out all possibility of 

this” having taken place before, when all that is to be urged 
against it is delay ? But Sir John Piers might have let the 
license. lie over for a particular reason ; and, accordingly, a parti- 
cularseason i is actually afforded here with respect to the expecta- 

| of his brother coming over to celebrate the marriage. 

2 Then they act accordingly ; they intended to marry. Had 

1 ey a reason to intend to marry ? Most undeniably. There 

was .a very . considerable fortune and a Baronetcy depending 

"upon it. Sir John Piers wished to have a legitimate son, 

“and the lady was in that state which made it most likely that 
he should then wish the marriage to take place, because 
tashe was within some three or four weeks of her actual 
~ confinement, It might be done, therefore, to take the 

* chance of a legitimate son and heir being produced by that 

~” kdy to whom he was attached. Then they intended to 
marry. What did they do? They performed what they be- 

lieved to be a valid ceremony of marriage ; and on the very 
day of the marriage, Sir John Piers executed a settlement in 
which he calls the lady his wife. 

Upon, the whole, therefore, I entertain no doubt what- 

= ever in this. case, that upon the merits there has been a mis- 

carriage belowe The only question,—and T was of the same 
opinion as my noble and learned friend the last time the 
cause was before your Lordships,—the omy question which 
we had to consider was whether we ought not to direct an 
vistute, as, generally speaking, this is the sort of matter which is 
sent to be tried*by an issue. I should most deeply have lamented 
if it had been found necessary to send an issue, for this 
ome reason among the rest that, as my noble and learned 
“friend says, in the circumstances ‘of this case, suppose the 
jury had come to the conclusion that there was no evidence 
of the license, or that it was disproved ; and led away by 
that or any other circumstance, or by the play at Nisi Prius, which 
one, who has lived solong,in that atmosphere as some of us 
have done, knows to be practised, and knows too that though 
it may be very expedient for successfully reaching the truth, ig 
not always without the result Ofmisleading the jury, the truth 
failing to be elicited. Supposing that from any such accident the 
gary bad come to a gonelusion contrary to what I verily belie@e 
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the fact to have been, - am quite sure I should not have — 
satisfied by it, and the verdict would not have bound me. If it 
had gone t back to the Court below, it would not have bound the 
Court. The Court is not bound by the verdict ; it may send it 
to another trial, but if the Court had been satisfied with that 
verdict, it would have come here again, and I should have 
been just-in the same position in which I am now—that is, always 
upon the supposition that a different kind -of evidence would 
have been producible before the jury than has been forth- 
coming before the Court, and is forthcoming and is produced 
before us. But would there have been any sch further 
evidence ? Iam putting it very strongly in supposing that there 
might have been such evidence, the possibility of obtaining 
which very often tempts us, contrary to our wishes, to send 
cases to be tried where there is the possibility of the jury seeing 
and examining the witnesses when giving their evidence viva 
voce, a possibility which we have not in equity, But would 
that have been the case? Tam putting it as supposing it had 
been ; but even then it would not have been conclusive. We 
are not bound, either by law or in fact, by the certificate of a 
Court. But here you could not have that parol evidence, nor 
anything of the kind ; for, as my noble and learwed friend 
has well observed, Ireland must be the place where the issue 
would have been tried. The witnesses are either in this House, 
the Bishop, or in the Isle of Man, and some of thent dead. Then 
you would have, what ? You would haye a commission here to 
examine the Bishop.® But you have got his examination already. 
The Bishop would not give other evidence under any 
commission than hat he has given under the last commission, 
The other evidence in the Isle of Man you woùld have, but it 
would be just the same as you have here. Then where should 
we be with an issue ? We should stand precisely in the same 
position in which we stand at this very moment ; we should 
have the very same evidence, together,with, what I should call, 
the useless verdict of a jury. Therefore, I most heartily 
rejoice, and for these reasons, that we do not find it necessary 
to send it to a jury. = o —— 

No doubt if there is any thing to be done further, the case 
eught to go back, but I see nothing here except the charge 
upon the estate, and the validity of that charge of 4ooo/. 
depends upon the fact whether A. B. and C. D., in whose favour 
the power is to be executed, or the charge to be raised, are 
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lawful | children or not. If that is the whole question, I do not 


see, any more than does my noble and learned friend, any 
reason for sending ‘it back. I therefore entirely agree with my 
noble and learned friend, that this case has been misdecided 
below, and that the judgment below ought to be reversed. 

Lorp Campsett.—My Lords, it seems to me that this 
case depends entirely upon the effect to be given to the 
presumption of law in favour of the marriage. It is allowed 
that there is a presumption in its favour, and, until the 
contrary is proved, we are bound to draw the inference that 
everything existed which was necessary to constitute a valid 
marriage, and among other things, that there was a special 
license from the Bishop of Sodor and Man. But it is like- 
wise admitted on the other hand, but this is not a præsumptio 
Juris, that it may be rebutted, and that it can only stand subject 
to the contrary being proved. The whole question, therefore, 
depends upon what sort of evidence is required to prove the 
negative, "and to give effect to it. It seems to me, my Lords, as 
if the very learned Lord Chancellor of Ireland had been of 
Opinion, that the only effect of the presumption is to shift 
the burden of proof ; and that instead of the party who stands 
upon the validity of the marriage being obliged to show that 
there was a license, it lies upon the other side to impeach 
the validity of the marriage, and prove that there was no 
license, but that the onus being shifted, then it is a question 
to be treated as any other fact between indifferent parties, 
and that the conclusion to be pronounced ig one which depends 
merely upon the balance of testimony. It is quite clear, 
in my opinion, that this was the view taken of it by the Lord 
Chancellor of-Ireland, from the issue which he proposed to 
direct ; for if that issue had been tried, it is quite clear the 
jurors could merely have been directed to consider whether 
in their private belief there had been a marriage or not. 

ut it seems to me that that is entirely contrary to the well- 
established principles of “law which have been long laid down 
and acted upon for the security of marriage. Indeed, Mr. Parker, 
as might be expected from a gentleman of his great legal 
discriminatioity and high “professional eminence, allowed at 
the bar, as he was bound to do, that that was not the mode 
in which the validity of the marriage was td be tried: and 
he said, you must show a high degree of probability that 
there was not a license. That comes pretty much withinethe 
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definition — af oN es the ‘presumption is to be re- 
te oe has s been cited by my noble and learned friend 
* woolsack, from Lord Lyndhurst, and which has been 
‘ncquleaced in by my noble and learned friend who last addressed 
your Lordships, with some slight modification. 

My Lords, my opinion is, that a presumption of this sort, 
in favour of a marriage, can only be negatived by disproving 
every reasonable possibility. I do not mean to say that you 
must show the impossibility of any supposition which can be 
Suggested to support the validity of the marriage ; but you must 
show that this is most highly improbable, and that it is not 
reasonably possible. Because, otherwise there is a tremendous 
responsibility cast upon you with regard to the sfatus of the 
woman and of the children. See the peril which you are 
encountering ; because you may be deciding that a woman is 
a concubine, and that the children are bastards, upon a mere 
speculation, when in fact, contrary evidence may afterwards be 
produced, when it is too late, to show that there was that 
in existence which would render the marriage valid, the 
woman the wife of the person to whom she was married, and 
the children legitimate. My Lords, to avoid such a_ peril, 
the law requires that you should negative every reasonable 
possibility. Here, there are two possibilities which = are sug- 
gested ; first, that there was a license granted by Dr. Crigan, 
the former Bishop of Sodor and Man ; and, secondly, that there 
was a license granted by Dr. Murray, who was the Bishop of 
Sodor and Man at the time when the marriage was solemnized. 

In the first place, I must draw your Lordships’ attention 
to the presumption of law which requires a Judge not to 
exercise his own private notion, or to indulge in his own 
private opinions upon the subject, but to believe that every 
thing was solemnly and effectively done. That is greatly 
strengthened here by the facts. of the case ; because that there 
was a marriage de Sacto is not denied. The parties were ex- 
ceedingly anxious that therg should be a marriage. The 
clergyman not only had the means of knowing the law of the 
island, but there is every reason to beljeve that he did know the 
law of the island ; there is every reason to believe that he was 
ayare that if he solemnized a marriage contrary to the law, he 
was liable to severe penalties, and amongst others, to have 
his | ears nailed to the pillory. It is quite clear that the parties 
— they had celebrated a valid marriage ; for on the - 








3 day onw i which the marriage was celebrated; Sir John Piers 
cuted a deed, whereby he charged the estate, according to 
hi 5 pi wer, with certain uses, and in that deed he cas the lady 
his la wful wife. 
= How thef is this presumption, so strengthened, rebutted ? 
imply by the evidence of Dr. Murray, the late Bishop of Sodor and 
now Bishop of Rochester. I look upon his evidence to be 
j — given ; that he is as sincere as it is possible fora 
D man to be; and that his mind is wholly unbiassed. But what 
te does even his evidence amount to ? Merely to this ; that there was 
a conviction no doubt a firm conviction — upon his mind that he 
“had not granted a license, but only for the reasons which he 
assigns. Now the principal reason was, that he surely could not 
have granted the license, because Sir John Piers and the lady 
were living in concubinage. That might certainly be a strong 
H reason against granting the license, but possibly also it might be 
oA reason for granting it ; because, ifa letter had been written, 
or if a memorial had been sent to the Bishop, by Sir John Piers, 
stating that he had unfortunately been living with a lady as his 
mistress, that her condition was known in the island, that he was 
_ desirous of making her his lawful wife, and at the ‘same time 
, avoiding the publicity of the ceremony, and that he would have 
the marriage celebrated if he could procure a license and do it 
privately, it is possible that, for the purpose of rendering the con- 
nection between this man and woman a lawful one, the Bishop 
might have granted the license, he might or he might not, but 
whether it was so or not, it is impossible for us, at-this distance of 
— to ascertain. E 
But thare is another supposition : The Lord Chancellor, when 
‘ listening to the arguments at the bar of this Heuse, and when his 
mind is addressed, as it always is, to what falls from the learned 
_ gentlemen at the bar, may be signing thirty or forty documents. 
_ Supposing you were called upon to, negative the fact that he had 
signed: a particular document, which, there was no doubt, bore his 
genuine signature, if thatedocument should not be forthcoming, 
would you negative the existence df it by Lord Cottenham being 
- called and saying, “I have no recollection whatever of having 
signed that istrument ?” “‘Notavithstanding all our high respect 
for him, should we be necessarily bound to believe that his opinion 
of what he had done or had not done was right, by some reason 
which he assigned for it, particularly if that reason should not be 
_ altogether satisfactory ? Is it at all in a high degree improbable 
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Piers. 









! Mr. ‘Parker's test, that ‘the secretary laid that instru- 


ment | before him, that the Bishop signed it, and that, at a distance 
_of thirty years, he has forgotten that he did so ? 


Your Lordships will also bear in mind, that I am not bound 
privately to believe either one speculation or the" other. The 
question is, are they all satisfactorily negatived ? Iam not bound 
to believe that Dr. Crigan granted the license ; but it is possible 
that he may have done so, and that possibility is enough for me 
to act upon, if it is not satisfactorily negatived. Where is the high 
improbability that he may have granted the license? In the first 
place, the license might have been granted, and Sir John Piers 
might have done, as I have known others do, who were living in 
concubinage, wait until the woman became pregnant, and he was 
likely to have issue by her, and then make her his lawful wife 
before the birth of the child. It appears in this case, that they 
had been waiting for some time, till mother clergyman, a brother, 
should perform the ceremony. Iam not bound to say that thot 
certainly took place, or that it probably took place ; it may hove 
taken place, there is no reasonable impossibility of its having 
taken place, and that is a supposition, to negative which nota 
tittle of evidence is brought before your Lordships. 

It appears to me therefore, my Lords, that the presumption 
of law which exists in this case, and which is strengthened by 
the facts, is not at all met by contrary evidence, and that there- 
fore we are bound to believe that the license existed. 

As to the second point, upon which the Lord Chancellor of 
Ireland did not lay much stress, but upon which some stress has 
been laid at the bar, [must observe, according to what has been 
said by my noble and learned friend, who last addressed the 
House; that it is entitled to no weight whatever. I think during 
the argument it was mentioned that the Archbishop of Canterbury 
and the Lord Privy Seal had both been married in Scotland, and 
had afterwards been married ip England. My Lords, I have by 
mean instance in the case of a Lord Chancellor. This is what 
was done by a great lawyer, who, even aé the time of his marriage, 
was eminent in his profession. * No doubt was entertained about 
the marriage celebrated at Galashiel's being sufficient both at law 
and in equity. He had been married in Scotland byan Episcopa- 
lian clergyman, not by the blacksmith. He was married by a 
regularly ordained clergyman of the Church of England, accoid- 
ing to the rites and ceremonies of the Church of England. 
With a view to the easy evidence of the marriage in future times, 
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it was thought right to have the parties married in England, in 1549 
$ conformity with the provisions of Lord Hardwicke's Act. — 
Accordingly the ceremony was again performed in the parish Pieri 


church of St. Nicholas, Newcastle, in the presence of the father 
of the bride, and the brother of the bridegroom, and the following 
entry was made of it in the register. [ His Lordship read it (1). ] 
Now here she is described asa single woman, and only by her 
maiden name. In the present case there is an allusion made to 
the name which the woman acquired by marriage. In Lord 
Eldon’s case it was the same. Therefore, according to that dis- 
tinguished precedent, the second marriage, which, in the case 
before your Lordships was afterwards celebrated in Ireland, does 
not, in the slightest degree, impugn the fact that there had 
been a valid marriage in the Isle of Man. y 
Then we come to the question as to whether there ought 
to be an issue or not. I[sheuld deeply have deplored if there 
had been any rule guiding Courts of Equity, which required that 
there sheuld be an issue. I am happy to find that there is 
none such, Then, as it does not come within the cases where 
there is such a rule, if there was such, with all respect we should 
be governed by it; but, there being no such rule, we have 
to consider whether it will further the ends of justice that such 
an issue should be directed. 
My Lords, where there is no such rule for the guidance of 
a Judge, Í apprehend that he is to consider whether upon the 
matter submitted to him he thinks a jury will try that question 
beiter than he can himself try it. If he has no doubt, or 
ifhe thinks he can, under the peculiar’circumstances of the 
case, come to a safer conclusion than a jury would do, it is his 
duty to decide himself, without granting an issue. My -Lords, 
I cannot know what a jury would do ; but I should say that 
any Judge who should try this cause, and who knew how the 


(1) The following is extracted from the parish register of Saint Nicholas. 
Newcastle : “John Scott and Elizabeth Surtees, a minor, with the consent of 
her father, Aubone Surtees, Esq., and both of this parish, were married in the 
church by license, the htoth day of January, 1773, by me, 

“Cuth, Wilson, Curate, 

“This marriage was polervaixed between us, 

‘John Scott, 

“Elizabeth Surtees 

“In the presence of us, 
‘‘Aubone Surtees. Henry Scott”, 
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particular witness, where it is suggested that he has perjured 


himself, or that there is a conspiracy to deceive the Court, and 
to pervert the ends of justice. It might be proper in such 
a case to submit the facts to a jury, before whom the 
witnesses may be examined, and cross-examined, that they may 


see their demeanour, and judge whether they are to be 
believed* or not. I give implicit credit to every syllable that 
the Bishop has sdid. Then why should there be an issue? I 
must say, my Lords, with respect to cases which are fit to be 
tried by a jury, no one has mores respect than I have for the 
decision of a jury ; but cases of this sort can just as well be tried 


by a single Judge sitting in Equity, or by your Lordships sitting 
here as a Court of Appeal. I do not see why twelve gentlemen, 


wholly unacquainted with the rules of evidence and of law, 
should try it better. Therefore I rejoice to think that there is no 
such rule which compels us to grant an issue in this case ; and 
there being no rule, [ have no hesitation in saying that I believe 
there ought not to be an issue granted, but that we ought to 
follow the course suggested by my noble and learned friend. 

Mr. Bethell applied for the costs of this appeal, ahd referred 
to Stokes v. Heron (1), as laying down the rule that the costs 
of an appeal in a case*where there had been a great miscarriage 
in the construction of a will, should be paid out of the estate. 
He submitted that Ghat principle ought to be extended to the 
present case. 

Tue Lorp Caancector.—The cases differ from each other. 


There the expense of the appeal was occasioned by the wrong ` 


construction of a will, which was purely an act of the Court. 
Here the question was one of fact, whigh it might have been 
necessary to carry to a Court of » Law. 

Mr. Bethell then called the attention of the House to the 
fact, that two Appendixes, contaiping the same eyidence and 
documents, had been printed in this case, and an expense wholly 
unnecessary had therefore been incurred, 


(t) 12 Cl. & F., 203, 


T „ords, it is not suggested that there is to — any | 
parol evidence ‘taken—we have the whole case before us. 
Moreover, this is not a case depending upon the credit of a 
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Lorn BrovcHam., There ought never to be two Appendix- 
es. Thatis an abuse never practised inthe Admiralty Courts, 


and which, though it once.existed at the Privy Council, is now 


discontinued there. The same course ought to be followed here. 
The parties ought always to print a joint Appendix (1). 

Tue Lorn CHancettor.—I perfectly agree with my noble 
and learned friend on that point. 

Decree reversed, and a new decree made, declaring the 
appellants the lawful children of Sir J. B. Piers, and the sums 
claimed to be charges on the lands comprised in the settlement, 
and remitting the causeto the Court of Chancery in Ireland, to 
give effect to this decree. Journals, 22 March, 1849. 


(1) The practice had probably been adopted upon a construction of the follow- 
ing Standing Order. No. 119, fornygrly No. 194, 8th December, 1813.—** Order- 
ed, That in all cases of appeals and writs of error, which were depending in this 
House, and the printed cases in which were delivered on or before the 24th day of 
February, t813, the party or parties do respectively print an Appendix to the said 
cases delivered, and do therein set forth so much of the proofs taken in the Courts 
below as they intend to rely on respectively on the hearing of the said causes, and 
which is not already set forth in the printed cases by them so respectively de- 
livered; and that such Appendix do contain a reference tothe documents where 
the same may be found, &c,—2 H, L. C., 357. 
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"ANDREWS _ f- 
v. 
SALT. 
[KWeported im L. R., 8 Chn, 622.) 


Thomas Andrews, the father of the plaintif, was a. chemist 


and druggist, and was a Roman Cathoiic. His wife Ellen was 


the daughter of Joseph and Mary Fleetcroft, who lived at Chester, 
and she and her family were members of the Church of England. 
After the death of Thomas Andrews she married Mr. Kelsey, 


a butcher, her present husband. Mrs. Kelsey swore that, on the 


day when she was engaged to be married to Thomas Andrews, 
she, in the presence of her mother, had a conversation with him 
respecting the difference of religion between them ; that she 
said to him: “If there is any family, it may make unpleasant- 
ness between us unless there is some arrangement made” ; and 
that he replied that he was quite willing that the girls sMould be 
brought up as Protestants and the boys as Catholics, and that 
she and her mother consented to this. Her mother, Mrs. Fleet- 
croft, confirmed her evidence, and the Lords Justices considered 
it proved that Thomas Andrews did promise his intended wife 
before their marriage that he would allow any girls they might 
have to be educated as Protestants. On the other hand, the 
appellant and the other members of the Andrews family 
positively swore that they never heard of any such arrangement, 
and, though Mrs. Kelsey stated that she had had conversations 
with members of her husband's family on the subject, she could 
not remember when or with whom those conversations*occurred, 
and the Lords Justices thereforee were not satisfied that the 
arrangement that boys should be brought up as Catholics and girls 


as Protestants was ever communicated by Thomas Andrews to his, | 


own family. 3 
Thomas Andrews and his wife were married in the Cathedral 
of Chester by a clergyman -of the Chufch of England, on the 


7th of March, t854. A boy "Francis Xavier Joseph Andrews, | 


was afterwards born, and had always been brought. up as a Catholic. 
In the early part of the year 1462 “Thomas Andrews became 
seriously ill of consumption, and went to reside with his own 
mother at Liverpool. His boy was also taken care of by his 
own relations. His wife went to reside with her father and 
mother at Chester, where, on the 22nd of May, 1862, the plaintiff 
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She was baptized at Christ Church in the city of 
* Chester, ve a clergyman of the Church of England. There was a 
conflict “of evidence how far Thomas Andrews approved or dis- 
approved the child being baptized as a Protestant. Mrs. Kelsey 

Mi swore that she wrote a letter to inform him that she was going to 
ts o have the child baptized, and mentioning the names of the sponsors, 
who were known to him to be Protestants, and that she got an 
answer, not stating any objections to the child being baptized as 

a Protestant, but saying that a Catholic priest would call upon her, 

- but no priest called. The witnesses on the other side stated that 

Thomas Andrews spoke to them about getting a priest to baptize 

the child, but that there was a difficulty, because a priest would 

not goto a house to baptize achild unless it was ill. Some time 

afterwards, namely, about two months after the baptism of the 

child, the mother went from Chester with the child to visit the 

father at Liverpool. There“was some doubt as to what took 
place between the father and the mother about the baptism of 
ii the child” when they.met. The witnesses for the appellant repre- 

sented thata Catholic priest had been sent for to baptize the 
child; that he did not do so because it was discovered that the 
child had been baptized already ; and that the father was very 
much surprised and annoyed that the child had been baptized. 
On the other hand, Mrs. Kelsey denied that there was any 
unpleasantness whatever between her and her husband on the 
subject of the child being baptized a Protestant. 

Upon this conflict of evidence, the Lords Justices considered 
it probable that Thomas Andrews, who at this time was very ill 
of consumption, may have been really desirous that the child 
should, if possible, be baptized as a Catholic and may have told 
his relations so, but that, ate the same time, rememberifig the 
promise he had made to his wife that she should be allowed to bring 
up her daughters as Protestants, he did not dare openly to 
“express his feelings to her, or to take any active steps to prevent 
‘the child being baptized a Protestant. 

= m e ⸗ 

On the 14th of February, 1863, Thomas Andrews executed 
the following will <— 

“I, Thonfas Anitlrews, of Manchester, in the county of 
Lancaster, chymist and druggist, hereby direct that my children 
shall be baptized and brought up as members of the Rom:tn 
‘Catholic Church, and, in the event of my death, I hereby appoint 
my brother Joseph Andrews, of Manchester, reporter, ghe 
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guarc — chitdrén. for the ‘execution of this ‘my ATA 
givi! rhin p power; should he see fit, to appoint any other person 

a being a Roman Catholic as guardian to.my children to act in case 
of his death, or upon his ceasing voluntarily to discharge the 
duty, ànd to adopt any course which he may think proper for 
carrying out my intentions.” 






⸗ * . I > 
he : May 6. Sır G. Merss, L. J., delivered the judgment of the 
ig a Court as follows :— — 
E This is an appeal by the defendant, Joseph Francis 
ie Andrews, from an order of Vice-Chancellor Malins, whereby 
fre ordered that the defendant, Joseph Andrews, should be 
restrained until further order from interfering with the custody 
or education of the plaintiff, and that a proper person or persons 
be appointed to act as guardian or guardians of -the said infant 
during her minority or until further é6rder, and to settle a scheme 
for her maintenance, education, and bringing up, and that te 
costs of the motion be costs in the cause. The practical*questio.: 
_ tobe decided is, whether the infant plaintiff, Mary Ellen Andrews, 
a girl now nearly eleven years old, ought to be removed from the 
custody of her grandmother, Mrs. Fleetcroft, where she is being 
educated as a member of the Church of England, to the custody 
of the testamentary guardian appointed by her father, to be 
educated as a Roman Catholic. The only evidence before the 
i Vice-Chancellor was a single afidavit filed in support of the 
motion, but before us the witnesses on both sides were examined 
vivd voce, and we also had an interview with the plaintiff herself; 
and it is necessary we should state the conclusions we have come _ 
to on several disputed questions of fact which were raised before 
s us. We may state that although ¿here were several contradic- 
tions between the evidence given by the witnesses on each side, 
we think they may be accounted for by fo:getfulness and by the, 
_— natural bias of the witnesses in-favour of their own side, and that 
we do not suspect any of the witnesses of intending wilfully to 
“deceive us. [His Lordship then stated the effect of the evidence 
| as given above, and cotinued :—] 

We have not thought it necessary to state the letters of the 
parties at length, but they very: plainly prove that, while the 
appellant and his family were from religious motives conscien- 

tiously desirous that the plaintiff should be educated as a Catholic, 
the Fleetcrofts, on the other hand, were principally influenced 
_byjastrong affection for the plaintiff herself, and by what they 
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believed would be for her happiness, and were comparatively 
indifferent to the religious question, Subsequently to February, 
1872, the case has been in the hands of the lawyers. The Court 
of Queen's Bench have held at law that they are bound to order 
the plaintiff to be given up to the appellant as the testamentary 
guardian appointed by the father, if the will is duly proved. In 
consequence of this decision this bill has been filed, and the Vice- 
Chancellor has held that there are sufficient reasons to induce 
this Court to restrain the appellant from enforcing his legal 
right to the custody of the plaintiff, and we have to say whether 
we agree with this decision, 

The first question we shall consider is, what is the legal effect 
ofan agreemént made before marriage between a husband and 
wife of different religious persuasions that boys should be educat- 
ed in the religion of the father, and girls in the religion of 
the mother? We are of opinion that such an agreement is 
not binding asa legal contract. No damages can be recovered 
for a breach of it in a Court of Jaw, and it cannot be 
enforced by a suit for specific performance in equity. We 
think that a father cannot bind himself conclusively by con- 
tract to exercise, in all events, in a particular way, rights which 
the law gives him for the benefit of his children, and not for 
his own. We entirely agree with the decision of the Lord 
Chancellor of Ireland, [Zn re Meades (1)], in which he held 
that the Coyrt could not during the lifetime of a father compel 
him out of his own funds to educate a child in a different religion 
from his own. So, also, if after a father’s death it appeared tothe 
Court that it ayas most for the benefit of a child to be educhted in 
the religién of his father, we think that the Conrt would not 
abstain from ordering him to'be so educated because the father 
had agreed withthe mother that the child should be educated in 


~ dher religion. On the other hand, if, after the death of the father, 


circumstances happen which, in the opinion of the Court, make 
it for the benefit of a child to be educated in the religion of the 
mother, aud the question’ arises whether the father had so acted 
that he ought to be held in this Court to have waived or.aban- 

doned his right to have his child educated in his own religion, 
the fact that ‘the father before Marriage promised the mother that 
girls, the issue of the marrige, should be educated in her religion, 
is a circumstance to which in our opinion weight, and perhaps 


(1) Ir, L. R., 5 Eq., 98. a 
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=,- great weight, ought to be attached. This appears to have been 
the opinion of Lord Hatherley, from what he said on the subject 
in Af@il v. Mill (1), though in that case he did not think that the 
fact of the j agreement having been made was satisfactorily proved.’ 

We will next consider whether it is made out that it 


y: will be for the interest of the plaintiff to be educated in 
Tao I the religion of the Church of England, and as we are of 
E ; opinion from our interview with the plaintiff that she has 
t 


not acquired the distinctive principles of the Church of England 

to such an extent as to make it wrong ànd cruel on that 

+ | account that she should be educated in the Roman Catholic | 
religion, the advantage of her being educated in the religion 
of the Church of England seems to depend on its being 
made out that it is for the advantage of the plaintif 
to remain with the Fleetcrofts, and that she cannot remain 
with them if she is to be brought up as a Roman Catholic. 
Is it, then, for the advantage of the plaintiff to remain with the 
Fleetcrofts ? Let us consider how the case would be if there 
were no religious question raised, and the parties were all of 
the same religious persuasion. A man having a wife and an 
infant ~boy and girl is prevented by consumption from earning“ 
a livelihood for them. He and the boy are supported by his 
relations—his wife and the girl by the wife's relations. He 
dies in that condition ; the boy continues to be with and to 
be supported by the father’s relations, and the girl to live with 
and to be supported by the mother’s relations, until she is nearly 
nine years old. The mother's relations have acquired a strong 
affection for the girl, and the girl for them, Would the 
Court allow a guardian appointed by the father, but who up 
to that time had *made no use ef his power, had not even 
given notice to the mother’s relations of his appointment as 
guardian, to exercise his, legal right to remove the girl from. 
the custody of those by whom she was being brought up? 
We are of opinion that the Court of Chancery would al once, 
under the circumstances supposed, refrain the guardian from 
exercising his legal powers. The girl must be educated by 
charity, and it is manifestly better and for her advantage that 
she should be intrusted to the charity” of those whtse kindness 
she has already experienced. If, therefore, there were no religious 

- quéstion, it is plain to us that the plaintiff ought to be left with 
the Fleetcrofts. = 

| , 1) 10 W, R. 400. 
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_ Then, what difference does it make that there is a religi- 
ous” question ; that the object of the testamentary guardian 
in removing the plaintiff from the custody of the Fleetcrofts is 
that he may obey the injunctions of the father that the plaintiff 
should be educated as a Catholic ? Many persons would 
Je disposed to say that it ought to make no difference 
whatever, except to afford an additional reason for not chang- 
‘ing the custody of the child. We cannot go that length. The 
law unquestionably does give great weight to the right of a 
father to have his children educated in his own religion both 
during his lifetime and after his death; and if a father has 
done nothing to forfeit or abandon his right to have his child 
educated in his own religion, we think that the Court cannot 
refuse to order a child’ to be educated in the religion of its 
father because it thinks that the child would be more happy 
and contented, and possibfy be better provided for by its 
mother’s relations. On this ground, in Hawksworth xv. Hawks- 
worth (1}, we affirmed an order made by Vice-Chancellor 
Wickens, which ordered a girl of eight years old, notwith- 
standing that her mother was a Protestant, to be educated in 
the religion of her father, a Catholic. It is clear, however, that 
a father may, by his conduct, lose his right even in his own 
lifetime, and much more efter his death : and after giving the 
case the best consideration in our power, we have come to 
the conclusion that Thomas Andrews and the present appellant 
have by their conduct lost the right of requiring the plaintifl 
to be removed from the custody of the Fleetcrofts for the 
purpose of being educated as a Roman Catholic. Not only 
did Thomas Andrews promise his wife that any girls they 
might have should be educated as Protestants, but practically 
that promise was carried out without objection or serious oppo- 
dition until the plaintiff was nearly nine years old. No doubt 
it is alleged by the appellant and Iris family that this was done 
against the will both of Thomas Andrews in his lifetime and 
of the appellant since bis death, but we cannot help thinking, 
_meévertheless, that it was the natural result of the conduct of 
Thomas Andreys. If Thomas Andrews had really never 
promised hs wife that “ther girls should be educated 
Protestants, and was really an earnest Catholic 





cts 


as alleged, he 
would have told his wife in plain terms when a girl was born 


(1) L., R, GCh., 539. 






















CENTRAL LIBRARY É 






ioral 


L 
- a. 
B CN j 
bea 


=P. 


cases. 















s 
— 
* l 
— 


ECT ON OF iR — 






_ Ee 
. a SEL 
1 "d J 


* 
- 
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ae — the child to be Ship ptized as a Catholic, and if she 


caused her to be baptized as a Protestant contrary to his wishes, 
surely he would have reproached her with having disobeyed 
his orders, and would have told her that he intended the child 
to be educated asa Catholic, and would not have, concealed 
the making of his will from her. He did not do any of these 
things, and we are convinced he did not do them. because he 
felt himself bound as between himself and his wife by the 
promise he had made her, and did not dare to tell her that 
he intended to break it. With respect to’ the appellant, we 
do not wish to make any remarks against him. We think he 


‘acted with great liberality, having a wife and children of his 


own, in supporting his brother's boy, and that he could not 
have been expected to support the girl also. But still the re- 
sult of his conduct and that of Thomas Andrews has been “that 
the plaintiff bas been brought up by the Fleetcrofts as a 
Protestant, and cannot now be removed from their custody 
without prejudice to her happiness, her prospects in life, and 
possibly her health. 

We are of opinion that the decision of Lord Eldon in Lyons 
v. Blenkin (1) and of Lord Hatherley in Afi v. Ail (2) are 
authorities on which we ought to act in the present case. 
Lyons v. Blenkin (1) proves that even a father himself may 
lose the right to the custody of his child by allowing it to be 
brought up by other persons if it becomes the manifest in- 
terest of the child not to be removed from the custody in 
which it has been placed, and Lord Eldon thus explains the 
principle (3) :— j 

“The view I have taken of the case is of “this sort. 
Here ‘is a fund provided fer the maintenance and — 
education of these children, and I think I am properly — 
warranted by authorities in asserting that if a testator thinks. 
fit to provide a fund for the miaintenarice and education 
of children during their minorities, and at the end of that period 
makes a further provision for them, ‘and the father permits 
their manitenance to be supplied from that source, allow- 
ing them to be brought up with expectations founded upon a 


particular species of maintenance dnd education, which he him- 


self cannot afford to give them, he is not (unless I greatly mistake © 


; (1) Jae, 245. > (2) 10 WLR., 409. f 
| (3) Jac., 255. 
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the matter), according to the principles of this Court, at liberty 


to say that he will take them from the course of education which 


they have hitherto pursued, and that, too, at a period approaching 


io maturity of age. He is not at liberty to say, I will alter the 
course of education of my children by applying more scanty 
means to the purpose, and I will not permit them to have the 
benefit of that sort of maintenance and education which they 
have hitherto had, and in consequence of which their views in 


life are very different from what they would have been without 


it. With the religious tenets of either party I have* nothing to 
do, except so far as the law of the country calls on me to look 
on some religious opinions as dangerous to society.” 

And afterwards he said (1) :— 

“It is always a delicate thing for the Court to interfere against 
the parental authority, yet we know that the Court will do it 
in cases where the parent*is capriciously interfering in what 
is clearly for their benefit. Inthe case of Pawel v. Cleaver (2) 
the princtples on which this Court proceeds were fully discussed. 
In a case of this kind the Court would not feel itself at liberty to 
deliver back the infants to the custody of their father, and for the 
reasons that I shall notice. It has been stated that he isa 
dissenting minister. [| mention that again, guarding myself 
against its being supposed that his bearing that character 
furnishes the least ground why he should not have the care of 
his children ; but it furnishes this observation—that his situation 
in life leaves him without the means of so educating them as 
they ought to be elucated, regard being had to their fortune 
and estate. The father objected to the aunt because she 
married ; she objected to delivering over the children to their 
father because their mother. died and- the “father had * taken 
another wife; but the circumstance that decides me about not 
yemoving the children is this—that although the testatrix could 
not impose the terms of appointing a guardian where the father 
Was living, yet the father, by his consent, might enable the 
guardian to act; and lsy his consent it appears that he has 
enabled the guardian to act, and by such consent these children 
have, with very litle interruption, continued under the care and 
guardianshiprof the aunt.” AW their habits have been acquired 
under the roof of their aunt; all their connections have been 


(1) WJac., 262. 
4 (2) 2 Bro. C. C., 499. 
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ned un fiat tsi aunt ; AETA paira to me that the father 
-given his consent to this course of education as to 


— him from saying that he shall now be permitted to 


break in and introduce a new system of education which cannot 
be consistent with the system to which they have been habi- 
tuated, and where so much depends upon the guantum of supply 
for the purpose which the discretion of this lady may lead her 
to apply, if the testatrix has left her the discretion of regulating 
the means for their education.” 

The facts of the case of Žil? v. Aill (1) more nearly résemble 
those of the present, though there are no doubt differences 
between them. They agree in this—that in both cases the un- 
fortunate situation in which the child became ultimately placed 
was the result of the vacillating opinions and vacillating conduct 
of the father, caused by the conflict in his mind between his 
desire to fulfil his promise to his wifé and his religious principles. 
We are also influenced by the strong opinion expressed by the 
Judges of the Court of Queen's Bench, that, if they had the 
authority and could have exercised the same discretion which 
the Court of Chancery has, they would not have ordered the 
plaintiff to be given up to the appellant. 

The only question which remains to be considered is whether, 
although it may be advisable that the plaintiff should remain 
with the Fleetcrofts, she may not remain with them and still be 
educated under the directions of the appellant as a Catholic. 
We are, however, clearly of opinion that, although it appears 
to have been at one time contemplated that the plaintiff should 
be a day scholar at “a convent school at Chester and still live 
with the Fleetcrofts, this would for obvious reasons be a most 
injudicious and improper mode.of education. If she is to 
remain with the Fleetcrofts, it seems to us obvious that she must 
be brought up as a Protestant. On the whole, we are of opinion, 
that the order of the Vice-Chancellor ought to be affirmed, but 
under all the circumstances of the case, believing, as we do, 
that the appellant has acted from conscientious motives, and 
thinking that he was justified in taking the opinion of the Court 
of Appeal, we are of opinion that the raer shguld be affirmed 
without costs. J 





(1) 10 W., R., 400. 
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DE MANNEVILLE 


v, 


; DE MANNEVILLE. 


(Reported, ro Vesey, 52.) 


The judgment of the Court was delivered by 

THe Lorp CHANCELLOR. —In this petition one of the parties 
is a natural-born subject of this country, possessed of very con- 
siderable property, and having a considerable increase in 
expectation. The other is an alien; but an alien friend ; 
living under the protection of this country. Great jealousy 
appears in the settlement, from the condition imposed upon the 
defendant to co-habit with his wife, and his covenant not to 
compel her to follow him, if he chose to goto France. They seem 
to have forgot the children jn that particular ; and it is strange, 
that they should have forgot that; as the question might have 
arisen from their differing upon the point of residence, which 
has arisen under different circumstances, who should have the 
Satisfaction of having the care of the child. TheCourt of King’s 
Bench, when the child was brought up by /Mabeas Cérpus, 
declined to interfere; and I am not surprised at it ; for that 
Court has not within it by its constitution any of that species of 
delegated authority, that exists in the King, as Parens Patria ; 
and resides in this Court, as representing His Majésty. That 
application therefore failed, and the child was left in the custody 
of the father. 

It has been truly observed, that, the petition being presented 
upon the part of an infant, the Court will do what is for the 
benefit of the infant, without regard to the prayer. I do not 
mean to decide, whether I am at liberty to pay attention to 
the affidavit of the wife. I do not go into the detail of conduct 
on either side ; as I am to attend to the dispute no farther than 
as it is material to the prayer, that the defendant may be 
restrained from taking his wife out of the jurisdiction ; and 
as it regards the interests of the infant. But I am much 
struck with the case, as it has been represented : on the one 
hand, a mother “and wife struggling to compel a lasting separa- 
tion : on the other hand, a husband, endeavouring by what is 
called cruelty and ill-usage, which undoubtedly may be most 
aggravated, though no blow is struck, to possess himself through 
the wife's act of the property, which the parties to this settlement 
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have been extremely aaa to withdraw from his reach. 

‘Court is under great difficulty, considering, whether the 
conduct of either husband or wife is such as will justify actual 
separation ; ; which exists in proof before the Court ; for the 
contract is indissoluble in a stricter sense than has been stated. 
It can be dissolved oniy by Act of the Legislature ; with the 
exception of a separation a vinculo matrimonti by the Ecclesias- 
tical Court for certain causes : but there is no jurisdiction for 
separation a vinculo mathimoni for such causes as these; and 
Icannot judge, whether the circumstances in proof would be 
sufficient to justify a sentence of separation a mensa et thoro by 
the Ecclesiastical Court. I have no authority to deliver to the 
defendant the person of his wife ; but he may institute a suit 
for restoration of conjugal rights; and, if there has been ill- 
usage, that will justify her retiring from his residence. Her 
remedy is, not in this forum, but iñ the ecclesiastical Court, to 
which she may resort for that separation, which those Courts 
alone are by the law and policy ofthis country enttusted to 
establish. I must consider the wife at present as living under 
circumstances, under which the law will not permit her to 
live. A very material consideration then arises, whether the 
child is to be removed to the custody of the mother, not living 
with the father, according to the obligation of the marriage 
contract, which I am bound to consider subsisting, until I am 
told by better authority than affidavits that it ought no longer 
to subsist. This is an application by a married woman, living 
in a state of actual, unauthorized, separation, to continue, as far 
as the,removal of the’child will have an influence to continue, 
that separation, which I must say is not permitted by daw. 

With these views I have lopked at the conduct of the 
husband and wife, so far as regards themselves ; for, however 
relevant, if he had sued out a writ of H/abeas Corpus to the 
Court of King’s Bench, to have his wife restored to him, orin 
the ecclesiastical Court upon a suit by either of them, these 
circumstances have no relevancy here, except with reference to 
the consideration, how far it ís fit, that the infant should be left 
in the possession of the parents, or either of them, under such 
circumstances. Any relief as to the wife arises onty out of the 
covenant. But there is no jurisdiction here to relieve her from 
ilkusage. As to the political and religious principles of this 
gentleman, there is but an unsatisfactory account upon those 
topics by the affidavits ; if my consideration ought to be called 
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"Bit the — that I take of those affidavits, is, as 
che’ fare sa ate more or less probability, that he may be removed 
$ rom this country ; and, therefore, that thè child may be 
— ; if it isto follow his person. His religious principles 

ok at it certainly in rather a larger view ; considering them in 
o se ree connected with his political principles ; for though 
| oth ink it very improper, that Magistrates should make use of 
att Act of State, enabling the Government to send aliens out 
t Vee the kingdom, as an instrument in family disputes, it is 

ir possible to deny, that the religious principles of men have 
— a very strong connection with their political principles, and lead 
to acts, against which these laws as to aliens were directly 
levelled ; and an attempt hað been seldom made for the destruc- 
tion of a country by propagating /acodinical Principles, (a term, 
which, I agree with Mr. Romilly, has been frequently applied 
to principles, to which it is not applicable), that has not been 
ece by an attempt to root out those religious principles, 
* whic are > perhaps the best guard of sound political principles. 
=  ffaclear, distinct, case was made, of an alien coming here, 
living under the protection of the State, and using his residence 
here for the purpose of propagating principles so detestable as 
- those, of which these affidavits speak, that may very properly call 

the attention of those, who are to execute the Alien Act. But I 

must look atit only with reference to the probability of the 

infant's being, removed, or left in this country ; attending also to 
the way, in which the child should be brought up. Since I have 
sat here, I removed a child from its father,upon considerations 
such as these. The father was a person in constant habits of 
drunkenness and blasphemy, poisoning the mind of the infant ; 

and I thought it not inconsisteft with a due attention to parental 
authority, so abused, to call inthe authority of the King, as 

Parens Patria, In this case the defendant was ill-advised as to 

the mode of taking ‘away the child. A man hasa right to the 

custody of the person of his wife; in general also to that of 
his child ; but he must not pursue a legal object by illegal means ; 
as by force of arms, or a conspiracy to do it by force of arms ; 
and though the oject is mgst legitimate, he may become very 
criminal by the means used to attain it. But I can look to all 
these circumstances only as relating tothe simple consideration, 
what is fit tobe done with the person of the child. Iam not 
Ueto: consider, whether the defendant is an alien, who ought to be 
ef in this country ; and must dismiss the strong testimony in 
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— is favour, asa ieii Sa man, ARE as it dttaches: — the 
- future ig of the infant. Neither can I diseuss, what would be 
‘the fate of an application by either party to the ecclesiastical 
Court, or of an application to the Court of King’s Bench, upon ; a 
Habeas Corpus, to obtain’ possession of her person, The single 
question is, whether this Court has jurisdiction against the legal, 
natural, right of the father to have the custody of the person of 
‘his child: the father as an alien born, but living in this 
country under its protection, at least ; if, as it is said, he has not | 
since his marriage received the bounty of government, and born 
$ ina country at this moment in hostility with this country": a 
circumstance material, as affecting the probability of his return to 
France ; and considering what must be the effect of his return, 
À whether with the intention of becoming an enemy of this 
‘country, or not, upon the individual character, as bound up in 
the national character. He is an alien father of a child, a 
natural-born subject ; upon whom, by birth, a duty of allegiance 
has attached, which it never can cast off in any country. There 
is no doubt, this child, if grown up, might by the prerogative, 
issuing the writ of We exeat Regno, be restrained from leaving 
the kingdom; not upon the principles, on which that writ is 
generally applied, but by a more correct application of it; and 
I conceive also, if the child was grown up, and the father had 
taken it away, the Crown might by the Great of Privy Seal, 
call upon it to return ; and, if not obeyed, mitht take its 
property. 

The next consider&tion is, whether the Court has jurisdiction 
in what cases, and to what extent, to control the fight of the 
father, primd face, to the person of the child. In whatever 
principle that right is founded, it is unquestionably established, 
and is not disputed. I know there is a very learned opinion 
of Mr. Hargreave (1) as to, the jurisdiction of the Court 
upon this point ; and a very able note by Mr. Fonblanque (2) 
in answer toit; who has stated the pranciple very correctly : for 
in Butler v Freeman (3) Lord Hardwicke, professing not to go 
upon guardianship. and disclaiming wardship, puts it upon this ; ; 

{ that the Court represents the King, a$ Purens Patrie. That has 
been followed in many cases, and was.clearly the principle of Lord 
3 | 
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Thurlow in Powell v. Cleaver (1), Cruse v. Hunter (2) and Ex parte 
Warner (3). In the first of those cases it was contended, that the 
bounty given tothe father had put him to his election, and he 
could not, after receiving that legacy, withhold compliance with 


the condition for the education of his children. That argument 


could not sustain the jurisdiction. The father, not knowing, 
that he was making the election, was at full liberty to pay back 
the money. But Lord Thurlow’s opinion went-upon this ; that the 
law imposed aduty upon parents ; and in general gives them 
credit for ability and inclination to execute it. But that presump- 
tion, like all others, would fail in particular instances ; and if an 
instance occurred, in which the father was unable, or unwilling, 
to execute that duty, and, farther, was actively proceeding against 
it, Of necessity the State must place somewhere a superintending 
power over those, who cannot take care of themselves ; and have 

not the benefit of that care, which is presumed to be gerierally 
effectual. In those cases there was a struggle between the feelings 
of the father and a due attention to the interest of the child ; 
upon the condition, that his education should be conducted in 
the manner prescribed ; which was the course of maintenance 


‘and education the best calculated to promote his happiness in 


the State, in which that fortune would place him. But Lord 
Thurlow took upon him the jurisdiction ; on this ground, that 
he would not suffer the feelings of the parents to have effect 
against thay duty, which upon a tender, just, and legitimate, 
deliberation the parent owed to the true interests of the child ; 
and his Lordship separated the person pf the child from the 
father ; always taking care, that the separation shall ndt have a 


greater effect than the case requires ; and that the intercourse 


shall be as frequent and full a$ the case, eqmring the separation, 
will permit. 

Then, if there i is a jurisdiction, -under what circumstances is 
it to be exercised ? In the situation of this child it is extremely 
difficult not to interpose ; ; and it is also extremely difficult to 
say, how the Court is’ to interpose. Looking at the father's 


* situation, and taking his own representation as to his incli- 


nation with regard to this child, upon the affidavits, there is 

a fair suspicion of real danget, that the child may be removed 

out of this country > and, then, according to Lord Macclesfield’ E 
(1) 2 Br. C. C., 499. 


(2) In Chancery, Sit after T, T, 1790. 
(3) 4 Br. C. C., IOL 
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| "Coan, — the person se the child shall remain in this country. 


As to the specific means, I do not recollect, that the Court has 
directly gone farther than an order, restraining a person from re- 
moving the child out of its jurisdiction. .But the Court may 
according to its habits and principles find means indirectly of 
securing that object. It must be considered, what the Court is 
to do, if the father will, and, if he will not, give security 
not to remove the child ; and, if security can be given, whether 
the child, regard being had to both claims, is to remain in the 
custody of the father, or, on account of its very tender age, in 
that of the mother, or some friend ; or, whether the Master shall 
say, in what manner it should be disposed of. It is clear, the 
father must be restrained from taking the child out of the country. 
I must either give the child to the father ; when I know what 
he proposes to do, if it remains with him ; or to the mother ; : 
to which upon some principles there is great objection : ort 
must take some middle course ; and I shall take care, that the in- 
tercourse of both father and mother with the child, as far as 
is consistent with its-happiness, shall be unrestrained. 


(1) Eyre v, The Countess Shaftesbury, 2 P. Will., 102. 








LAW RELATING TO PERSONS. 


— CHARLOTTE ABRAHAM 


v. 


FRANCIS ABRAHAM.” 


[ Reported in g Moo. I, A., 195. | 


Their Lordships’ judgment was delivered by 

THe ricut Hon. Lorp Kincspown.—The appellants in this 
case are Charlotte Abraham, the widow, and Daniel Vincent 
Abraham, the only surviving child of Matthew Abraham. 
The respondent, Francis Abraham, was the only brother 
of the late Matthew Abraham. Matthew Abraham and the 
respondent were by birth Hindoos of pure native blood, being 
descended from a family of Hindoos. Their ancestors for several 
generations had embraced Christianity, and they were themselves 
Christiays, originally it appears Roman Catholics, afterwards 
Protestant Dissenters, and subsequently members of the Church 
of England. They were of the class known in-India as “ native 
Christians.” Matthew Abraham was by far the elder of the two 
brothers ; for in early life, when the respondent was only about 
two or three years old, he was employed as a clerk in the arsenal 
at Bellary. In the year 1820, he married the appellant, Charlotte 
Abraham. This lady and her father and mother were also 
Christians ; e the father an Englishman and the mother a 
Portuguese. They were of the class known in India as “ East 
Indians’. There was issue of this marriage the appellant, Daniel 
Vincent Abraham, and another son, Charles Henry Abraham, who 
survived his father, Matthew Abraham, but died pending the 
proceedings brought before us by this appeal. In the year 1823, 
Matthew Abraham established a shop at Bellary, the business of 
‘which was continued to be carried on up tothe time of his 
decease, Throughout these proceedings it is called the shop-busi- 
ness, Inthe year 1827, Matthew Abraham entered into a contract 


* Present : +—Mentbers of the /udicin! Committee, —The Right Hon. 
LorD Kixcspown, the Right Hôn. the Lord Justice Kntcur Bruce. 
the Right Hon. the Lord Justice TURNER, andthe Right Hon. SIR 
Jons TaAyYLor COLERIDGE. : 

Assermors :—The Right Hon. Sir LAWRENCE PEEL, and the Right 


Hon, Sır James W, CoLvILE 
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jell: ry, k eeik ainiin for the purposes of this contract. 
The contract was renewable annually, and was annually 
renewed to Matthew Abraham up to the time of his decease, 
except in one year when it fell into other hands. Throzgh- 
out these proceedings it is called the Abkarry contract. ` 
In the year 1832, Matthew Abraham took Mr. Richardson 
and the respondent, his brother, into partnership with 
him in the shop-business, each party taking a third of the 
profits. This partnership was dissolved in the year 1837, and the | 
i business was thenceforth, until the death of Matthew Abraham, 
` continued by him and the respondent, his brother, without any 
new arrangement having been come to between them. The 
respondent, some time before the death of Matthéw Abraham, 
also married a Christian lady of the class known as “ East 
Indians". In the year 1842, Matthew Abraham died, leaving 
the appellants and Charles Henry Abraham, his widow and 
children, After his death the respondent continued to «arry on 
the shop-business, and he also procured the AAbarry contract to 
be annually renewed in his name, aud carried on the business of 
that contract, and the distillery connected with it. In the year 
1854,the appellants and Charles Henry Abraliam instituted against 
the respondent the suit out of which this appeal has arisen, 
estimating the property to be recovered in the suit at Rs. 3,00,000, 
By their plaint in the suit they alleged, that the whole of the 
capital in the shop-business was supplied by the lite Matthew 
‘Abraham ; that the distillery business was carried on by him 
alone and with his oWn capital, and that the respondent was 
his clerk. agent, or manager, in this business at a salary ; that on 
the death of Matthew Abraham, the duty of collecting his estate 
devolved on the appellant, Charlotte Abraham, and she intrusted 
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58 the collection, realization, and management of it to the respon- 
dent, and gave him a power of attorney for that purpose, and that — 
i the respondent had carried on both the shop-business and the 
i distillery business by means of the lage Matthew Abraham's 
TOR capital; that he had made payments to and on account of the 









plaintiffs, and for the debts of Matthew Abrabam, but not nearly 
to theamount which he had received; and the plaintiffs, accordingly 
by their plaint, prayed for an account of the late Matthew 
Absaham’s estate received by the respondent, including the 
profits of the shop-business and of the distillery, subsequently to 
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owance for his services in managing the distillery business 
$ nce the death of Matthew Abraham. 
— - The respondent, by his answer to the plaint, insisted, that 
the appellant, Charlotte Abraham, being the widow ofthe late 
Matthew Abraham, could not claim jointly with her sons, the other 
plaintiffs ; that she was entitled only to maintenance, and must 
eek it from her sons. He said that Matthew Abraham's situation 
3 in the arsenal was procured for him by his father ; that the father 
demised when he, the defendant, was about two or three 
years of age, and that the late Matthew Abraham took charge of 
him, the defendant, as his guardian, and took charge also of all 
the property left by their father; that the shop-business had been 
conducted by him both in the life-time and since the decease of 
Matthew Abraham, but that as the deceased Matthew Abraham 
and he (the defendant) were possessed of very httle property, 
they had jointly borrowed money at interest on their joint 
bonds to carry on their business, and that it was by these 
means (fhe capital of the business had been raised; and he 
urged that the late Matthew Abraham and he (the defen- 
dant) were brothers of an undivided native Hindoo family, 
jointly labouring together for their common welfare, borrowing 
money on interest for their business upon their joint bonds and 
security, and morigaging all their joint property of every descrip- 
tion as security for the same ; and consequently that the late 
Matthew Abraham and he (the defendant) had an equal right to 
all the capital, and not the elder brother, Matthew Abraham, alone, 
He said that the plaintiffs, Charles Henry Abraham and Daniel 
Vincent Abraham, were mérely junior members of an undivided 
Hindoo family, and that he (the defendant) by the death of 
Matthew Abraham had become the head of the family, snd he 
insisted that the fact of himself and his father and family being 
Christians could not and did not make them subject to the English 
law. That their religion was an-accident, and that in fact they 
were Hindoos and undivided, and must of necessity, and 
according to all practice and precedent, be subject to the Hindoo 
law and no other. He denied that the Abkarry contract was 
the property of Natthew Abraham alone, and alleged that he 
(the defendant) had purclfased the contract after the death of 
the late Matthew Abraham on his own responsibility. 

The plaintiffs by their replication submitted, that by whateter 
Jaw the case was to be decided, they had all a common interest 
against the defendant, and that no final decision could be come 
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to i ‘the defendant's assertion that the case ought to be decided 


according to the Hindoo law ; and after referring to the class 
of East Indians having always been considered to be governed 
by the same laws as Englishmen as to their rights of descent and 
inheritance, and to authorities by which, as they contended, it 
was shown that in suits between parties who were neither 
Hindoos nor Mahomedans in religion, the usages of the parti- 
cular class to which they belonged formed the guide of the Court, 
and that Éven in cases to which Hindoo law was applicable, the 
usages of the family were to be the rule of guidance when they 
were opposed tothe law, they submitted that the Court, before 
coming to a decision in the case, ought to consult the usages of 
the class to which the parties in the suit belonged, and ascertain 
what had been the usages of the family in which théy had been 
reared. They further insisted, that even if the case was to be 
governed by the Hindoo law, the defendant had no right*to any 
portion of the late Matthew Abraham's estate. They denied that 
Matthew Abraham inherited any property whatever from his 
father, and said that the father died an insolvent and ruined 
man, and that Matthew Abraham had taken charge of the 
defendant and reared him from generosity, and had begun the 
affairs under litigation when the defendant was a boy at school, 
and unable to assist himinthem. They insisted that Matthew 
Abraham and the defendant were not members of an undivided 
family in the light alleged by the defendant, and that even if 
Matthew Abraham Aisa his original appointment under 
Government through the instrumentality of his father,*it would 
confer “no right oñ a younger brother, but the salary attached 
to the appointment would, even under the Hindoo law, be 
considered a separate acquisition. : 

The defendant, by his rejoinder, adopted the view insisted 
upon by the replication as to the principles which ought to 
determine the law by which the c#se should be decided, 
submitting that the plaintiffs had laid down the correct principle, 
namely, that the customs and usages of the class to which both 
parties belonged must be sought for‘and searched, ànd, further, 
that the usages of the particular family to which the parties 
belonged must be looked to, in order to ascertain what law was 
to govern their relations to each other. 

It appears from the record of proceedings before us that in 
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this stage of the suit the plaintiffs were non-suited by a decree 
of the Civil Court of Bellary upon the grounds, first, that the 
plaintiff, Charlotte Abraham, the widow, could not take part in 
the suit, she having no right of inheritance as the family stood ; 
and, secondly, that no sufficient description or specification of 
the value of the property sued for had been given in the plaint : 
but upon an appeal to the Sudder Adawlut, this non-suit was 
set aside, and the Civil Judge was directed to dispose of the case 
on the merits, the Court observing, that the Civil Judge had 
pronounced upon a point material to the issue of the suit, namely, 
the law of inheritance, by which the parties were to be bound, 
without receiving any evidence whereby to govern his judgment 
on the subject, and that such a judgment could only be rightly 
pronounced upon a consideration of the usages of persons 
Situated as the parties were, being Christians whose ancestors 
were of Hindoo stock, and of the usayes in their particular 
family, as indicated by the acts of the parties and their predeces- 
sors in respect of their property since they had belonged to the 
Christian community, and that it would be necessary further 
to ascertain by whom and under what circumstances the property 
in issue was acquired, so as to determine whether it was the 
estate of the deceased, Matthew Abraham, acquired by himself, 
Or of ancestral origin, after which the rights of the parties there- 
to, whether under the English or Hindoo law, should be 
declared. . 

The case was accordingly remitted to the Civil Court of 
Bellary, and the points stated in the pleedjngs (1) were recorded 
for proof. A vast mass of evidence upon the points récorded 
was adducéd, both on the part of the plaintiffs and on the part 
of the defendant. Their Lotdships do not find it necessary to 
inter into the details of this evidence. It will be sufficient for 
them, in disposing of the several points of the case, to state 
the conclusions at which they have arrnved as to the result 
of the evidence bearing on these points. 

By the decree made’ upon the hearing of the cause by the 
Civil Court of Bellary, the Court ordered as follows :—That an 
account be taker of the capital employed in the shop-business 
and of the profits thereof, both prior and subsequent to Matthew 
Abraham's death, and that the defendant do pay to the plaintiffs 
one-half of the capital and profits found due. That an account 


p (1) 9 Moo. I. A., p. 207, e 
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aken of all the capital employed in the distillery business and 


hs ihe profits, down to the time of the death of Matthew Abraham, 


and also of the profits of the distillery business arisen since his 
death, and that the defendant do pay tothe plaintiffs the amount 
of the capital and profits found due. That an account be taken 
of all other, the moneys, goods, debts and property of Matthew 
Abraham which have been collected or received by, or come into 
the possession of, the defendant, or any person by his order 
or for his use, and that the defendant do deliver up to the 
plaintiffs all such portions thereof as consist in kind or species, 
and do pay to the plaintiffs all such portions thereof as consist 
of money, and do pay such portions thereof as have been con- 
verted into money since the death of Matthew Abraham, That 
so long as the present contract endures, and so long as the 
defendant carries on the business in the plaintiffs’ distillery 
buildings, &c., and with their capital, stock, &c., he must and 
shall be considered as their agent, and as such accountable to 
them for all the profits arising from the said business, and that 
he shall deliver up to the plaintiffs all deeds, books, securities, 
documents, papers, and writings in his possession or power, relat- 
ing to the said contract or to the said distillery business, or 
otherwise relating to the property, estate, or effects of Matthew 
Abraham, deceased ; the plaintiffs being bound, in taking the 
aforesaid several accounts, to make to the defendant a just and 
sufficient allowance for his services in managing the said distillery 
business, and also for his services in collecting and managing all 
other, the property, estate and effects of Matthew Abraham, and 
that the defendant do pay to the plaintiffs the costs of the suit. 
From this decree the defendant appealed to the Suder Court. 
The Sudder Court, upon the case being brought before it, 
submitted a question to their Pundits in these terms:—“*Two 
brothers, governed by Hindoo law, inherit no ancestral property. 
They live together. The elter acquires some property. The 
younger brother, as he comes to years of discretion, is subse- 


quently admitted by the elder to take part in the administration 


of his business. They jointly borrow money for the uses of the 
business, and both give their labour thereto. he elder of those 
brothers has demised. During the fatter years of the deceased 
brother the labour fell chiefly on the younger one. Since the 


demise it has fallen exclusively on him. The elder brother has- 


left two sons. Are the said uncle and nephews to be considered 
co-sharers ; and, if so, in what proportions?” ~ 
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t And the Court afterwards submitted this further question to 


the same Pundits :—“‘Supposing the said two brothers and the 


sons of the deceased brother to be ignorant of their respective 
rights in law over the said property, would this interfere with 
the title of one party or the other to recover such right when 
disputes and consequent litigation occurred between them ?” 
The opinion given by the Pundits upon these questions 
having been, that the property ought to be divided 


into two shares, and one of them given to the sons of 


the elder brother and the other to the younger one, and 
that the rights acquired by the sons could not be affected 
by their ignorance of those rights, the Court as to the legal 
rights of the parties held that they stood as representing two 
branches of a family governed, as to rights in property, by 
Hindoo law, and with equal shares ; and having arrived at 
this conclusion, the Court adopted the e timate of the value of 
the property made by the plaintiffs for the purposes of their 
suit—that it was of the value of Rs. 3,00,000, added to that 
amount the sums which had been paid to the plaintiffs and 
to creditors, and the value of some part of the property in the 
plaintiffs’ possession, thus bringing up the entire value of the pro- 
perty to Rs, 4,71,114 10a, 5p, and taking one-half of that amount 
as the plaintiffs’ share, and deducting from it the sums which had 
been paid to them, and one-half of the debts, found the balance 
due to the plaintiffs to be the sum of Rs. 71,492 roa. gh p., 
which the Court ordered the defendant to pay to the plaintiffs 
in discharge of all obligations due by him up to the date of 
the suit. The Court was also of opinion that the plaintiffs 
were not justified in having recourse to the suit, and accordingly 
imposed upon them all the costs which had bêen incurred by it. 
It isfrom this decree of the Suadder Court that the present 


_ appeal has been brought. 


The first and most important question raised by this appeal 
is, by what law the rights of these parties ought to be deter- 
mined. In considering this question it is material in the first 
place to observe what was the real point in issue in the 
cause, Laying aut of consideration the objection raised by 
the answer? that the plaintif, Charlotte Abraham, as widow, 
could not sue jointly with the other plaintiffs, her sons. an 
objection of misjoinder of parties which, in their Lordships’ 
Opinion, was properly answered by the replication, and properly 
disposed of by the Sudder Court when the case was first brought 
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=: € it by appeal, the true question at issue in this case is, 


pot wis was the heir of the late Matthew Abraham, but whether 
he and the respondent formed an undivided family in the 


sense which those words bear in the Hindoo law with reference 
to the acquisition, improvement, enjoyment, disposition, and 
devolution of property. It is a question of parcenership, and 
not of heirship, Heirship may be governed by the Hindoo 
law, or by any other law to which the ancestor may be subject ; 
but parcenership, understood in the sense in which their 
Lordships here use the term, as expressing the rights and 
obligations growing out of the stafus of an undivided family, 
is the creature of, and must be governed by, the Hindoo law. 
Considering the case, then, with reference to parcenership, what 
is the position of a member of a Hindoo family who has 
become a convert to Christianity ? He becomes, as their Lord- 
ships apprehend, at once severed from the family, and regarded 
by them as an outcast. The tie which bound the fatnily together 
is, so far as he is concened, not only loosened, but dissolved. 
The obligations consequent upon and connected with the tie 
must, as it seems to their Lordships, be dissolved with it. 
Parcenership may be pot an end to by a severance effected by 
partition ; it must, as their Lordships think, -equally be put an 
end to by severance which the Hindoo law recognizes and 
creates. Their Lordships, therefore, are of opinion, that upon 
the conversion of a Hindoo to Christianity the Hindoo law 
ceases to have any continuing obligatory force upon the convert, 
He may renounce the old law by which he was bound, as he 
has renounced his old religion, or, if he thinks fit, he may abide 
by the old law, notwithstanding he has renounced the old 


religion. z . 

It appears, indeed, both from the pleadings and from the 
points before referred to, that neither side contended for the + 
continuing obligatory force of Hindoo law on a convert to 
Christianity from that .persuasion. The custom and usages or 
families are alone appealed to, with a ref€rence also to the usages 
of this particular family ; a reference which implies that the 
general custom of a class is not imperatively obligatory on new 
converts to Christianity. The coficlusion at which their Lord- 
ships have arrived on this point, appears also to be supported by 
authority ; for the opinion expressed as to the Hindoo law by the 
Jongs, of the Civil Court at Bellary seems to coincide entirely 
ions of Pundits reported in W. H. Macnaghten's 
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u Law,” Vol. II, pp. 131-2. It is there stated, that 
death of an apostate from the Hindoo faith, his 
-hei CN cording to Hindoo law, will take all the property which 
he è had at the time of his conversion ;and the marginal note 
states, that his subsequently-acquired property would be 
governed as to its devolution bythe law of his new religion. 
The religion embraced in that case was the Mahomedan, which 
regu. ated the devolution of property. The Pundits, therefore, 
J in their reply, naturally connected teligion with the rules of 
descent of property as an adjunct, but the important point 
which they declare is the separation of the convert from the 
binding force of Hindoo iaw, as to his subsequent acquisitions. - 
k Such, then, being the state of the case, so far as the Hindoo 
law is concerned, we must next consitler whether there is any 
other law which determines the rights over the property of a 
Hindoo becoming a convert *to Christianity. The /ex /ocr Act 
clearly does not apply, the parties having ceased to be Hindoo 
Pa: in religioñ -and looking to the Regulations, their Lordships 
* think that so far as they prescribe that the Hindoo law shall 
be applied to Hindoos and the Mahomedan law to Maho- 
medans, they must be understood to refer to Hindoos and 
Mahomedans not by birth merely, but by religion also. They 
think, therefore, that this case fell to be decided according to 
the Regulation which prescribes that the decision shall be 
according to equity and good conscience. Applying, then, this 
rule to the decision of the case, it seems to their Lordships that 
the course which appears to have been pursued in India in 
‘these cases, and to have been adopted if the present case, of 
referring the decision to the usages of the class to which 
Ta the convert may have attached himself, and bf the family to 
which he may have belonged, has been most consonant both to 
equity and good conscience, The profession of Christianity 

_ releases the convert from the trammels of the Hindoo law, but it 
does not of necessity involve any change of the rights or 
relations of the convert®*in matters with which Christianity 
has no concern, such as his rights and interests in, and his 
Rome over, propesty. The convert, though not bound as to 
such matters, either by the Hindoo law or by any other positive 
law, may by his course of conduct after his conversion have shown 

| by what law he intended to be governed as to these matters. He 
Ñ | may have done so either by attaching himself to aclass which as 
* to these matters has adopted and acted upon some particular law, 
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ome family usage or custom ; ; 
n — can analy be more just than. that the rights and 
interests in his property, and his powers over it, should be 
governed. by the law which he has adopted, or the rules which he 
- has observed. 

Their Lordships have thought it right thus to state their 
opinion on this point, as this is the first case in which the ques- 
tion has been brought under their consideration. They consider 
the decision referred to in the judgment of the Sudder Dewanny 

a Adawint in the*case of a succession to one of the class of East 
Indians to be an instance of a just and proper exercise of the 
discretion entrusted to these Courts. The English law, as such, 
is not the law of those Courts. They have, properly speaking, 
no obligatory law of the forum, as the Supreme Courts had. 
The East Indians could not claim the English law as of right; 
but they were a class most nearly resembling the English, they 
conformed to them in religion, manners, and customs, and the 
English law as to the succession of moveables was applied by 
the Courts in the Mofussi! to the succession of the property of 

this class. 

‘Such, then, being their Lordships’ opinion as to the law by 
which they ought to be guided in he decision of this case, it 
becomes necessary to see how the case stands upon the evidence. 

a Their Lordships collect from the evidence that the class 
known in India as “native Christians”, using that term in its wide 
and extended sense as embracing all natives convertell to Christi- 
anity, has subordinate divisions forming again distinct classes, of 
which „some adhere fo the Hindoo customs and usages as to 
property ; others retain those customs and usages in „i modified 
form tand others again have wholly abandoned those customs and 
usages, and adopted different rules and laws as to their property. 

Of this latter class are the “East Indians,” a class well defined, 
in India, the members of which follow in all things the usages 
and customs of the English resident there, and though they 

cannot claim the exemption from jairisdiction, nor the pri- 

vilege of a personal law, whitch the British subjects, in the 
limited sense of the terms of the jurisdiction ofthe Charters of 
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a) the Supreme Courts, enjoy, in other* respects, in the common 
Kram i bond of union in religion, customs, and manners, approach the 
— — class of British subjects. 


Reverting again to the evidence, their Lordships think that it 
is to, „be collected from it that the family from which both the late 
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(Rd. Matthew Abraham and the respondent descended was of that 
class of native Christians which commonly retains native usages 
Taoa — and they consider it probable, therefore, that had the 
_ family possessed property they would, so long as those usages and 
pz “ customs were retained, have enjoyed it in common according to 
k -Hindoo custom ; but their Lordships are perfectly satisfied upon 
the evidence that the late Matthew Abraham and the respondent 
_ had no ancestral property, and that the property which the late 
Matthew Abraham had was acquired by him by his own sole 
unaided exertions, and without any use whatever of any common 
stock. They fully concur in the finding of both the Courts in 
India upon this point. They are also quite satished upon the 
evidence that fromthe time of the late Matthew Abraham's mar- 
riage he and the appellant, Charlotte, his wife, and their children 
adhered in all respects to the religion, manners, and habits of the 
East Indians, the class to wlvich the appellant, Charlotte Abraham, 
belonged. 

Previously tothe marriage some doubt appears to have been 
entertained whether the East Indians, the class to which the 
lady belonged, would receive Matthew Abraham into their society 
and treat him as one of themselves. The evidence on this point 
of the appellant, Charlotte Abraham, the first plaintiff, is corro- 
borated by that of a very respectable witness, on whose veracity 
no doubt can rest. Before this time Mr. Matthew Abraham had 
assumed the English dress, and had outwardly conformed to all 

' the habits óf the English. Assurances were given that the East 
Indians of Bellary would recognize her husband as one of their 
body, and the marriage took place. Orr one important public 
occasion when a jury was summoned of East Indians, Matthew 
Sat as one of them, and acted as their foreman. x 

The evidence on this part of the case appears to their Lord- 

. ships to be clear beyond all doubt. They proceed, then, to con- 
sider its effect. That it is not cagmpetent to parties to create, as 
to property, any new law to regulate the succession to it @é fn- 
testato, their Lordships entertain no doubt ; but that is not the 
question on which this case depénds. The question is, whether, 
when there are different laws as to property applying to different 
classes, parties ought not*to „be considered to have adopted the 
law as to property, whether in respect of succession aò ritestato 
orin other respects, of the class to which they belong. In ,this 
particular case the question is, whetherthe property was bound 
by the Hindoo law of parcenership. 
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— jow Matthe : Atakan — — of his Sany ty 
; o law imposed any fetter upon him asto his móde of 
| th it. It is not even shown, asa fact, how is ancestors 
af ter their conversion dealt with such property, as to the use and 
enjoyment of it. It is plain that no rule as to such use aud 
enjoyment, which the ancestors may voluntarily have imposed 
on themselves, could he of compulsory obligation on a descen- 
dant of theirs acquiring his own wealth. If a Hindoo in an 
undivided family may keep his own sole acquisitions 
=» 54 separate, as he undoubtedly may, à fortiori a Christian may do 
— the same. Customs and usages as to dealing with property, 
a unless their continuance be enjoined by law, as they are 
adopted voluntarily, so they may be changed, or lost by 
desuetude. It was well observed by Mr. Melvill, that custom 
— tmplies continuance. If a family of converts retain the customs 
in part of their uncouverted predecessors, is that election of 
theirs invariable and inflexible ? Can neither they nor their 
descendants change things in their very mature variable, as 
dependent on the changeful inclinations, feelings, and obliga- 
tions of successive generatioas of men? If the spirit of an 
adopted religion improves those who become converts to it, 
and they reject, from conscience, customs to which their first con- 
verted ancestors adhered, must the abandoned usages be treated 
4 by asort of fictto juris as still the enduring customs of the 
. family ? If it be not so as to things which belong to the juris- 
diction of conscience, is” it so as to things of convenience 
or interest? Surely, io things indifferent in themselves, the 
Tribunals which have .a discretion and have no positive /ex fori 
imposed on them should rather proceed on what actually exists 
than on what has existed, and in forming their own presumptions 
have regard rather to a man’s own way of life than to that of 
his predecessors. Though race and blood are independent of 7 
volition, usage is not. : 
The law has not, so far as their Lordships can see, prohibited 
a Christian convert from changing his clag. The inconvenience 
resulting from a change of succession consequent on a change of 
class is no greater than that which often results from a change 
of domicile. The argumentum ab inconvenienti cannote therefore, 
be used against the legality of such a change. If such change 
takes place in fact, why should it be regarded as non-existing in 
law ? Their Lordships are of opinion, that it was competent 
to Matthew Abraham, though himself both by origin and 
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5 youth a native Christian,” following: the Hindoo 
* on matters relating to property, to change his 
Q ristian, and become of the Christian class to which 
fe belonged. This was no light and inconsiderate step, 
ee bE on a whim, and to be as lightly laid aside. We find in 
7 th Sanaa that there was on one side an exhibition of prelimi- 
mary caution. The change was deliberate, it was publicly acted 
z spon, and endured through his life for twenty years or more. 
ae Hi: family was manage! and lived in all respects like an East 
l -Indian family. In such a family the undivided family union 
—* in the sense before-mentioned is unknown. How, then, can 
E it be imposed on that family of which Matthew Abraham formed 
s the head as father ? Not by consent, for there was none ; not 
by force of obligatory law, for there was none ; not by adoption, 
for they had not adopted any Hindoo customs, but, on the con- 
trary, had rejected them all. It could only be imposed, as it 
“see to their Lordships, by passing over the actual family 
—J springing from the marriige, and by absorbing all its members 
a the original family of which the two brothers were members ; 
_ by passing over all actual usages, customs, and ways of living ; 
= and by supposing, contrary to fact, the prevalence of Hindoo 


ae customs which had been deliberately abandoned. Their Lordships, 
therefore, are of opinion, that the undivided family on which 
a ‘the defendant relies in his answer did not exist in any sense 
which is magerial to or assists the decision of the case. 
There being, then, in their Lordships’ opinion, no such 
undivided family, and the case not being, in their judgment, 
Fa “governed by the Hindoo law, it is unnecessary to dis¢uss the 
a _ opinion given by the Pundits upon th operation of that law, 
Pa orto enter into the qnestioh, so much discussed at the Bar, 
‘whether the late Matthew Abraham's acquisitions ought, or 
ie ‘ought not, according to that Yaw, to have been deemed to be 
_ his separate estate. It is sufficient, with reference to the opinion 
ofthe Pundits, to say, that the cise stated for their opinion 
proceeds upon an assumption which, in their Lordships’ judg- 
ment, ` Was mot warranted by the facts. Their Lordships, 
* however, think Te right to add, for the guidance of the Courts 
i" in India in future cases, that whenever the opinion of Pundits 
s required, and there are any special circamstances which may 
‘hear: upon the question to be submitted for their opinion, those 
_ special circumstances ought to be set forth in the case submitted 
be 8o them, Their Lordships make this observation with refegence 






































a1 statements — in th £ e 
is insta: * was Taid before the Pundits ; ; úthat the 7 
lived together, and that the eldest acquired. some 
PN, wid unaccompanied as those statements were by any 
specification of the mode in which, and the circumstances under 
which, the brothers so lived, and the property was so acquired — — 
circumstances which, to say the least, were important to 
ate - be considered in forming an opinion upon the point submitted 

' F — for consideration. 
— | Having thus considered the case so far as respects the law 
to be applied in determining it, their Lordships will now pro- 
3 ceed to consider how the case stands upon the evidence with 
J reference to the point whether the defendant was entitled to 
share in the property in question by agreement, or consent 
amounting to agreement, between him and the late Matthew 
Abraham ; a point which, though not distinctly pleaded on the 
part of the respondent, must, as their Lordships think, upon a 
. fair view of all the pleadings in the case, be considered to be 
open. 

-In considering the weight of the evidence upon this point, 
the first thing to be determined is, upon whom does the burthen 
of proof rest ? Their Lordships are of opinion, that it hes on 
the defendant. It must be so, even under the Hindoo law, as the 
nuclens of acquiredgproperty was in this case separate, unaided 
acquisition, unaided either by funds or labour of the claimant. 
Their Lordships do not propose to enter into a minute exami- 
nation and consideration in detail of every part of the evidence 
relied upon, nor of every observation made and argument urged 
upon it by either side: that course would extend theif observa- 
tions to an unnecessary and unprofitable length. - They propose — 
to deal with the presumptions insisted on, on either side, as 
arising from the conduct of the parti€s, and to contrast and weigh + 
those presumptions. The case wus rightly stated by Mr. Mackeson 
to be, not a one-side one ; on the contrary, it presents evidence 
embarrassing to- deal with, both in tife conflict of positive 
testimony and of opposing presumptions. For the “appellants, 
a the presumptions from conduct principally relied on are those 

which arise from what appears pon the evidence as to the 

following matters ; first, the habits of life of the families both 
of Matthew Abraham and the respondent, as inconsistent with 
~ the nature of the existence of an undivided Hindoo family, 


Hindgos by origin, but not Hindoos by religion. Secondly, the 
ps — D 
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LAW RELATING TO PERSONS. 





iE. by Matthew Abraham of a business under his sole 
| nal im >; his introduction into it of his brother and Richardson as 
partners with himself ; his formal public notification of that fact 
te the world by a notice stating that he had introduced them into 
his firm ; the payment of rent for the shop, both during the con- 
tinuance of that firm and by the succeeding firm, which then 





consisted of himself and his brother only ; and the inconsistency 


= @fthat payment with the joint property in the building and 


| premises. Thirdly, the signatures on several occasions of Francis 


‘Abraham as agent ; his dissatisfaction with the business at 
Kurnoul ; and his language regarding it as inconsistent with a joint 
ownership and corresponding voice. Fourthly, after the death 
of Matthew Abraham, the inconsistency of the defendant's whole 
conduct fora time, with any notion in his mind that he had a 
joint legal interest in the whole property of the family. Much 
stress was laid on the inconsistency of the statement in the res- 
pondent's letter to Charles Henry Abraham, of the 19th of August, 
1842, in which, giving an account of all the property of Matthew 
Abraham, he states that, it was in the bracketed item or items 
alone he had a half share, the item or items so bracketed not 


including the distillery, which is afterwards mentioned as a part of 


the property of Matthew Abraham ; on the respondent's fears ex- 
pressed in the same letter of being left to seek his fortune ; on 
his expression that he had hoped that his brother would have 
provided for him ; and on the request to Charles Henry Abraham, 
to intercede with his motherto carry out the presumed inten- 
tions of his father. Fifthly, the treatment by the defendant of Mrs. 
Charlotte Abraham, as the head of the family ; the inconsistency 
of that ggecttment with her condition of a widow in a family adopt- 
ing or retaining Hindoo customs and law in part and by choice ; 
the administration taken out in her name ; and his taking a power 
of attorney from her. Thes®were treated as inconsistent with 
the respondent's position in the family on his hypothesis. 

On the other side, the nature of the original family to which 
the defendant and his brother belonged ; the customs of the 
Christian class within which that family was included; and the ordi- 
nary enjoyment oftheir property by such families according.to 
the customs of their Hindoo’ progenitors, were relied on 
show that the family dealt with the property as an undivided 

`” sone, x 

The dealings of the defendant in the management of his 

brother’s affairs; the absence of any satisfactory proof th 
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salar ary or e — as agent « or clerk ; ‘the consis. 
: ve did ech the ordinary course of dealing i in an 
undivide —— family ; the presumed continuance of a state 
> Sabi have existed, and not in terms proved to have been 


to in the respondent’s case; and the inconsistency of those in- 

* struments with the ordinary dealing of a mere clerk or agent ,— 
swere pressed with much force on the attention of their Lordships. 
The statement of ownership in Francis Abraham contained in his 


mortgage deed, and the admissions derived from the acts of the 


. third plaintiff, Daniel Vincent Abraham, in the suits and proceed- 
r, ings relating to the Kurnoul affairs, also referred to in the case 
i of the respondents, were urged as additional grounds in support 
| of the case of the defendant, which it was argued the Mnguage 
of a large portion of the correspondence strengthened, 
Their Lordships will first consider the evidence on these 
_ points, and the presumptions to be drawn from it with reference 
— to the Hindoo law. In this point of view much, if not the whole, 
of what is urged on the part of the respondent as tothe nature 
, of the original family to which he and Matthew Abraham belong. 
? ed, and as to the dealings of such families, is sufficiently answered 
by what has been already said as to the right of Matthew Abraham 
to change, and as to the fact of his having changed, the class of 
Christians to which he was attached. As to the absence of proof 
that the respondent received any salary or emolument as agent 
or clerk, independently of the absence and destruction of books 
and acconnts, which cannot but weigh heavily against the res- 
pondent, it is to be observed that there is an equal absence of 
proof that the respondent ever received any share’ of profits 
as parcener, i 
The arguments from the dealings of the brothers, so forcibly 















* -Ordinary partnership as to prove that kind of parcenary which 
he obtains under the Hindoo law. These brothers, when they 
established a partnership in the shop, established and maintained 


were the only partners as when Richardson was associated with 
them. On what ground, then, Should a Court conclude, if it 
thought that a conjoint interest existed in the ddékarry con- 
tracts, that it was founded on Hindoo family union, rather than 
eon ae model of the shop-business ? This presumption could only 
be made by assuming the Hindoo law to govern the case, 
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interrupted ; the execution of the bonds and conveyances referred 


urged by Sir Hugh Cairns, are cerffinly as forcible to prove an“ 


it on the ordinary commercial basis, in shares, as well when they — 











LAW RELATING TO PFRSONS. 
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As to the bonds and conveyances, it is to be observed, 
that these instruments are wholly unexplained by the evidence, 
and that the fact of the appellant, Charlotte Abraham, having 
been made a party to some or one of them, renders it very 
dificult to deduce from any of them the inference for which 
the respondent has contended ; but, what is, perhaps, of still 
greater importance is this, that there is no proof of the applica- 
tion of any of the moneys raised by these instruments to any 
other purposes than the purposes of the shop, and that the 
respondent by his answer refers to these moneys having been 
raised for the purposes of the shop-business. With respect 
to the correspondence, their Lordships feel no doubt as to the 
conclusion to be drawn from it. After carefully perusing it, 
they have been unable to find anything at variance with the 
statement contained in the letter of the roth of August, 1542, 
to which they have above* referred. They find much, both 
in the coirespondence and in the other documents, in proof in 
the causeewhich tends to confirm what is stated in that letter, 
< The respondent, by that letter, insists on no right. He 
merely suggests a similar remuneration to that which he had 
hoped to receive by way of testamentary gift from his deceased 
brother. Their Lordships are totally unable to reconcile this 
letter with the existence of the right since insisted on. After 
giving due weight to the arguments on both sides on its con- 
struction and meaning, they are unable to adopt that reading 
of it on which the counsel for the respondent have insisted. 
That construction is not, in their opinion, consistent with 
either the spirit of the composition, viewéd as a whole, or with 
its language, | 

Then as to the admission contended tothave been ‘made 
by the appellant, Daniel Vincent Abraham, - Neither the appel- 
lant, Charlotte Abraham, norashe late plaintiff, Charles Henry 
Abraham, is in any way proved-to have been privy to, or 
cognizant of, this admission ; the late plaintiff, Charles Henry 
| Abraham, was absent inekngland at the time, and he never in 
any way adopted it. It is, no doubt, evidence against’ all the 
plaintiffs, but, in their Lordships’ opinion, undue weight has 
been ascribed to it in the* judgment of the Snudder Court. 
Whence had this young man of nineteen his knowledge that 
the family was undivided? It is a mixed and complex propd- 
sition of fact and law ; and it supposes a sfatns concerning 


which the respondent himself seems to have been leng 
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— Had he so nè — 


tood Ada position at the time Ahen 
he wrote the letter r of | the 19th of August, 1842 ; had he ‘then 
. considered. that he was a half-sharer in the whole property, 
he could scarcely have expressed himself as he did in that letter. 

et to this admission of a youth, ignorant alike of law and 
business, a binding effect is given against all the plaintiffs on the 
record. 

Their Lordships are not prepared to follow the Sudder Court 
inthe weight which they have given to this admission. Look- 
ing at the whole case, with reference to the Hindoo law, they 
are of opinion, that the claim of the respondent to a share 
of the property in dispute by virtue of that law cannot be 
supported, and they are not less satisfied thatif the case be 
looked at with reference tothe English law—a point of view, 
however, which, so far as the respondent is concerned, seems 
to them to be excluded by the “pleadings in the cause—the 
evidence on the part of the respondent is insufficient, when 
weighed against the evidence on the other side, to @stablish a 
partnership according to that law. Their Lordships, therefore, 
have comé to the conclusion, that the decree of the Sndder 
Court cannot be maintained ; but, on the other hand, they 
are not prepared to go to the full length to which the Judge- 
of the Civil Court of Bellary has gone by his decree. The 
respondent, no’doubt, stood in a fiduciary position ; though he 
may have been unconscious of the duty arising from his acts, 
he had, in effect, attorned to the appellant, Charlétte Abraham, 
by accepting a power of attorney from her. That character, 
and the acquisitions under it, should have been renounced 
before the respondent asserted an interest adverses*to that of 
his constituent ; “such an assertion in one acting as agent is 
not prohibited on grounds of policy alone. It is in itself an 
unconscientious breach of duty @o a principal. The Letters 
of administration were, indeed, taken out for a special object 
only ; they were not strictly necessary, a certificate would have 
sufficed. But they were not of a limitæ® character. There were 
assets in the local jurisdiction, and all parties concerned in 
interest were either consenting to, or subsequently ratified, the 
authority delegated by the Lettefs of administration. The 
administration related back to the death of Matthew Abraham ; 
the Possession — of the whole property, therefore, from the time 
of his death must be ascribed to the first plaintiff, as the 
defendant acting under his power could not claim adversely. 
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LAW RELATING To PERSONS. 


Their Lordships are by no means disposed to infringe upon 


a wise and salutary rules which have Feen laid down as to 


the: ‘conduct of persons standing in confidential positions ; but, 


on the other hand, they entirely agree with the Sudder Dewanny 


Adawlut in their estimate of the value of the respondent’s services. 


> The property in the Abkarry contract may, by reason 
of its special character, be said to have been in a great 


_ degree preserved to the family by him. The evidence shows 
that none of the plaintiffs were competent to the management 
of the concern. In all probability, but for the respondent, the 
contract would have been lost to the family. It is represented to 
have been the chief source of their income. It differs materially 
from an ordinary trading partnership. The selection of the 
contractor is influenced by considerations which might probably 
have caused the respondent to be named as the successor to his 
brother inthecontract. The relationship of the respondent to 
the family, the devotion of his time and labour to the augmenta- 


tion of its wealth, the creation, as it were, of the profitsof the 


Abkarry business, establish a great difference between this and 
the case of any ordinary agency. 

In ordinary cases and under ordinary circumstances, these 
services on the part of the respondent would, no doubt, be suffi- 
ciently compensated by the provision in that behalf contained 
in the decree of the Civil Court, but in this case their Lordships 
find it proved by the plaintiff's first witness, that the respondent 
on Matthew Abraham's death declared to him that he had worked 
like a slavein the ésarry business, and ¢vas merely paid, for his 
labour ; but that for the future he would not doso unless he 
received an equal share with the others, meaning his brother's 
widow and two sons ; and the witness says that he soon afterwards 
mentioned this conversaticg to the widow. If the widow 
dissented from this view, she ought, as their Lordships think, to 
have communicated such dissent to the respondent, but she 
never did so. After her having so long availed herself of the 
respondent's services, which site knew to be rendered on the 
faith of his receiving one-half the profits as a remuneration for 
those serviges, she and the other parties interested in the estate 
couid not, in their Lordships’ opinion, be justly entitled to 
dispute the right of the respondent to be remunerated to that 
extent. Their Lordships, therefore, think, that it ought to have 


been declared by the decree that the respondent was entitled to 


Sy an equal share of the profits of the Abkarry contract accrued 
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SELEGTION OF LEADING CASRS. 
after the death of Matthew Abraham as a remuneration for his 


“services in the execution of that contract. Their Ltrships think 


also that, having regard to the evidence to which they have last 
alluded, and to the respondent having been permitted for so many 
years to carry on the A*karry contracts without any dissent 
having been expressed to the terms stipulated for by him, the 
decree of the Civil Court has not dealt properly with the ques- 
tion of costs. They are of opinion that, under the circumstances 
of the case, the costs, up to the hearing, ought not to have been 
given against the repondent by the decree, but ought to have 
been reserved until the accounts were taken. The benefit which 
may result to the estate may form a material ingredient in con- 
sidering what ought ultimately to be done as to the costs, and the 
modein which the respondent may account under the decree 
may also influence that question. Te decree of the Civil Court 
having thus, in their Lordships’ opinion, gone too far, their Lord- 
ships think that there should be no costs ofthe appeoa: to the 
Sudder Court or of this appeal. i 

Their Lordships, therefore, will humbly recommend Her 
Majesty to reverse the decree of the Sueder Court, and to restore 
the decree of the Civil Court of Bellary, modified as above 
pointed out (1). a 


(1) Sve Varden Seth Sam v, Lackpathy Rowee Lallah, 9 Moo le A, 303. 

NOTE :— "Upon the tonversion of a Hindu to another religion, the Hindu 
law ceases to have any continping obligatory force upon the convert. He may j 
renounce the old law by which he was bound, as he has renounced his old religion, 
or if, he thinks fil, he may abide by the old law notwithstanding he renounces 
his old feligion.” The? latter part of the, rule laid down in the above passage 
must be understood to apply only to cases where the conversion has taken place 
to a religion which does not impose alonggwith it an obligation to submit to a 
particular form of law, or where is no law defined by statate to govern the case * 
of such converts, (See Jowala Audsh v Dharam Singh, 10 Moo. I. A., sm, 
§37). Succession to the property of a Hindu convert to Christianity will now 
be governed by the Indian Succession Act, (Act X Bf 1865). 








